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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8632. 


RUTH L. BUCHANAN, in her own right, and on behalf of 
her minor son, JOHN R. BUCHANAN, Jr., and on be¬ 
half of certain creditors of the defendant John R. 
Buchanan, Appellant, 

v. 

NATIONAL SAVINGS AND TRUST COMPANY, 
TRUSTEE, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Ruth L. Buchanan, plaintiff below, 
from a judgment entered by the District Court of the 
United States for the District of Columbia dismissing her 
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amended complaint in an action brought by her in her own 
behalf, on behalf of her minor son, and on behalf of certain 
creditors who had supplied necessaries for the minor chil¬ 
dren of said parties, to subject the income arising from 
certain trusts created by the said defendant's father and 
payable to the defendant, to the maintenance and support 
of the latter’s family; for maintenance, and for other relief. 

The District Court had jurisdiction under Section 11- 
306, D. C. Code (Act of March 3,1901, 31 Stat. 1200, C. 854, 
Sec. 64). 

This Court has jurisdiction to review the judgment under 
Section 17-101, D. C. Code, 1940 (Act of March 3, 1901, 31 
Stat. 1225, C. S54, Sec. 226). 

The pleading necessary to show the existence of the jur¬ 
isdiction is: The amended complaint (App. 2). 

! STATEMENT OF THE CASE. 

Appellant Ruth L. Buchanan, (referred to hereinafter 
as plaintiff), and defendant John R. Buchanan (referred 
to hereinafter as defendant), were married in the District 
of Columbia in 1916. Both have always claimed this Dis¬ 
trict as their domicile, though for about fourteen years of 
their married life they lived in Virginia in a home pro¬ 
vided for them by the defendant’s father. The plaintiff 
was born in this District and is a resident thereof. (App. 
48, 49) 

In 1930, after the birth of their three children, the de¬ 
fendant deserted the plaintiff and their children. There¬ 
after, on May 18, 1931 he made a written agreement with 
her designed to provide for her future support and main¬ 
tenance and that of their children. (App. 15) Subse¬ 
quently plaintiff refused defendant’s demand that she go 
to Nevada and obtain a divorce, whereupon the defendant 
went to Reno and after living there a few weeks instituted 
a iuit for divorce wherein he falsely alleged a domicile in 
that State and that plaintiff had been cruel to him, and 
prayed ratification and adoption by the court of said main- 
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tenanee agreement of May 18, 1931, although neither the 
plaintiff nor her children had ever been in Nevada and the 
defendant had never been there prior to that time. (App. 
51) 

Plaintiff filed an answer in the Nevada court alleging its 
lack of jurisdiction in that neither she nor the defendant 
were residents of that State and denied the charges of 
cruelty, but made no further defense. That court granted 
a decree of divorce wherein it held that the maintenance 
agreement mentioned was “fair, just and equitable in all 
respects” and approved and adopted it. (App. 72.) Im¬ 
mediately after obtaining that decree the defendant left the 
State of Nevada, returned to live in Virginia and the Dis¬ 
trict of Columbia and has never since been in Nevada. 
(App. 51.) 

Defendant complied with the terms of said agreement for 
nearly two years when in a suit instituted in the Circuit 
Court for Fauquier County, Virginia, in which county both 
plaintiff and defendant then resided, the agreement was 
amended in certain respects as evidenced by the consent 
decree of that Court. (App. 20.) 

The original maintenance agreement provided that plain¬ 
tiff and her children should live at the home place in Vir¬ 
ginia for a period of five years (except parts of certain holi¬ 
days when the defendant should live there with the chil¬ 
dren) ; that the defendant would pay the plaintiff $1500 per 
month for the maintenance of the home and for the support 
and maintenance of the children; that he would pay all bills 
for board and tuition for the children while they were at 
school, and all bills for extraordinary medical and dental 
services for them, and that he would pay the plaintiff $150,- 
000 ($25,000 cash and $125,000 represented by notes) for 
her future maintenance and support, with interest on said 
notes payable quarterly. (App. 15.) 

The amended agreement provided that the plaintiff would 
vacate the home place after a certain date; that in lien of 
paying her $1500 per month for the maintenance of the 
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home for herself and children the defendant would pay 
promptly as they matured all bills incurred for the proper 
support, education and maintenance of the children and the 
sumlof $375 per month to the plaintiff “towards the estab¬ 
lishment of a home suitable for herself and children during 
the minority of any of the children”, and that he would pay 
interest on said notes monthly instead of quarterly. (App. 


* 20 .) 

Thereafter the defendant paid $375 per month in accord¬ 
ance with that amended agreement until April 1,1937, since 
which date he has paid no part thereof. He continued to pay 
interest on said notes until August 1, 1942, since which 
time he has paid nothing to plaintiff. All such payments 
wer<p made by the defendant Trust Company at the direc¬ 
tion of the defendant, from the income arising from the trust 
estates hereinafter mentioned. (App. 53.) 

The defendant also neglected and refused to pay any bills 
for medical, dental, educational and other necessaries fur¬ 
nished for his minor children, many of which plaintiff was 
obliged to and did pay in order to support and educate said 
minors, in amounts aggregating thousands of dollars. There¬ 
upon she instituted suit in said Circuit Court, wherein the 
defendant appeared in person and was defended by counsel, 
which suit resulted in two decrees, one dated February 18, 
1941, the other, December 3rd, 1941, by which that court 
ascertained the extent of the defaults arising under said 
agreement as amended and directed the defendant to pay 
to the plaintiff the several amounts of such defaults and to 
meet the obligations thereafter accruing thereunder. (App. 
23, 27.) 

Said decrees also found certain sums to be due to various 
creditors who had supplied necessaries for said children 
and 'who had presented their claims in that action, but as 
those amounts have since been satisfied by execution they 
are not further considered. 

After the decree of Februarv 18th bv which said Court 

•> m> 

decided the issues against him, and before the decree of 
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December 3,1941, the defendant abandoned the litigation in 
Virginia, neither he nor his counsel taking further part 
therein, left the District of Columbia where he had been 
residing, removed his furniture from his home place in 
Virginia which he had the right to occupy free of rent, and 
went to Florida (App. 56), all for the purpose of defraud¬ 
ing the plaintiff, of avoiding the process of the Virginia 
Court and of this Court, and to prevent plaintiff realizing 
the amounts due her. Unable to otherwise obtain payment 
of the sums due her under said agreement as amended, 
plaintiff instituted this action. Although his domicile is in 
this District the defendant has successfully avoided service 
of process by leaving and remaining out of the jurisdiction 
of this Court. 

By his will (App. 31) the defendant’s father had be¬ 
queathed certain shares of stock to trustees, of whom the 
defendant Trust Company is the survivor, which were sub¬ 
sequently sold for $3,750,000, the proceeds of which sale are 
now held by the defendant Trust Company in this District. 
In accordance with the terms of that will the defendant 
trustee has been paying, and unless prevented by this Court 
will continue to pay the income therefrom to the testator’s 
three children, including the defendant. Such income here¬ 
tofore paid the defendant, has averaged in excess of $44.000 
per annum since the year 1936. (App. 60.) The will pro¬ 
vides, inter alia, that said income shall be paid to his (the 
testator’s) children during their respective lives and that 
in the event they or any of them die leaving children— 

“such child or children shall be entitled, in equal 
shares as between themselves, to their parent’s share 
of the said net income of said trust property, ... [to] 
be paid over to them respectively, in equal parts, as 
and after they respectively arrive at the age of twenty- 
one (21) years, said share, before their so arriving at 
that age to be applied ... to their support, education 
and maintenance, so far as may be necessary, and the 
balance ... shall be accumulated and paid over to them 
respectively on their respectively arriving at said age 
of twenty-one (21) years”. (App. 32.) 
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The will also provides: 

“1 further direct that, inasmuch as the trusts cre- 
lated in and by this. Paragraph Eighth, of this, my will, 
i are created by me for the express purpose of protect¬ 
ing mv children and descendants from want and incon- 
venience, by reason of the vicissitudes of life, so far 
as reasonable foresight can prevent, it is my will that 
the portion of the net income, rents and profits of the 
'trust property, to be paid to any of my children or 
descendants, by my said trustee, under the provisions 
of this, my will, shall be so payable to each of said 
children or descendants respectively only upon his or 
her personal receipt, and that none of them respec¬ 
tively shall have any power to anticipate, or, in any 
manner, encumber the same or any part thereof. 

Tt is also my will that the income receivable by each 
of my children and defendants, under the trust created 
in and by this. Paragraph Eighth, of this my will, shall, 
not be subject to any legal process for the payment of 
his or her debts’’. (App. 34.) 

Tn addition to the spendthrift trust created by said will 
thei defendant’s father created f< 2 iix—«^tain i nter vivo s 
trusts,of which the defendant Trust Company is trustee, 
from which the defendant has been receiving income since 
the year 1936 averaging in excess of $4 . 500 per an num. A 
cop y of one of the jigreements creating; those trusts is of 
r eco rd. (A ] >}T[ gT7) Tlie" total 'Income paid defendant by 
tTie defendant Trust Company since January 1, 1936, from 
the spendthrift and the inter vivos trusts to the date of trial 
was $323,016.58, an average in excess of $50,000 per annum 
(App. 63), during which time the defendant contributed 
nothing to the support of his family except the payment of 
interest on the notes as aforesaid to August 1, 1942, the 
result being that he is now in receipt of such annual income, 
is paying nothing to the plaintiff and owes her approxi¬ 
mately $190,000 under said maintenance agreement. De¬ 
fendant also received capital assets from his father’s 
estate of a value of $250,000 (App. 65), the income from 
which is unknown, and he received large sums as rentals 
from the H. G. Smithy Company. (App. 58.) 
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By this action plaintiff seeks to subject the income aris¬ 
ing and to arise from said trusts to the support and mainte¬ 
nance, past, present and future, of herself and her minor 
children and to that end prayed judgment determining her 
interest in said spendthrift trust to the extent of her right 
of support and maintenance from the income arising there¬ 
from; that part of the income arising from said trusts be 
applied for her benefit; for maintenance, and for other 
relief. 

The trial court did not pass upon the merits of plaintiff’s 
claim (except incidentally to determine jurisdiction as here¬ 
inafter) but dismissed the complaint as to the defendant 
trustee on the ground that the defendant John R. Buchanan 
had not been served personally with process or entered his 
appearance in the cause and therefore the court was with¬ 
out jurisdiction of the action. Said defendant was served 
by publication, a copy of the order being duly mailed to 
him at his then address in Florida and the defendant Trust 
Company was served personally. This appeal is from the 
judgment of dismissal. 

STATUTE INVOLVED. 

D. C. Code . 13-108 (24:378), Act of March 3, 1901. Stat. 
556 Ch. 854 $ 105; April 19, 1920, 41 Stat. 556, Ch. 153: 

“ Publicatio n may be substituted for personal service 
of process upon any defendant who can not be found 
and who is shown by affidavit to be a nonresident, or 
to have been absent from the District for at least six 
months, or against the unknown heirs or devises of 
deceased persons, in suits for partition, divorce, by 
attachment, foreclosure of mortgages and deeds of 
trust, the establishment of title to real estate by pos¬ 
session, the enforcement of mechanics’ liens, and all 
other liens against real or personal property within the 
District, and in all actions at law and in equity which 
liave for their immediate object the enforcement or 
establishment of any lawful right, claim, or demand 
to or against any real or personal property within the 
jurisdiction of the court.” 
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STATEMENT OF POINTS. 

1. The plaintiff, in her own right and on behalf of her 
minor children, has an equitable interest in that portion 
of the income accruing to John R. Buchanan from the 
spendthrift trust funds in the hands of the National Sav¬ 
ings and Trust Company, surviving trustee, under para¬ 
graph eighth of the will of his father, James A. Buchanan, 
deceased, to the extent of their right to maintenance and 
support by the said John R. Buchanan. 

2. The plaintiff, in the same right, has a like equitable 
interest in that portion of the income accruing to John R. 
Buchanan from the four several trust funds held bv the 
National Savings and Trust Company surviving trustee 
under four declarations of trust executed bv his father, 
James A. Buchanan, deceased, in his life time to the extent 
of their right to maintenance and support by the said John 
R. Buchanan. 

3. The District Court of the United States for the Dis¬ 
trict of Columbia has inherent power to subject the prop¬ 
erty of John R. Buchanan and his interests in the trust 
funds above stated within its jurisdiction to support and 
maintenance of his family, resident in said District, even 
though he successfully avoids personal service of its 
process within this District. 

4. Personal service upon the defendant debtor in this 
case 1 is not necessary to the jurisdiction of the District 
Court of the United States for the District of Columbia to 
determine the validity of the plaintiff’s claim against the 
assets in the hands of the defendant trustee within the 
court’s jurisdiction. 

5. The dismissal of the defendant, the National Savings 
and Trust Company, Trustee, for lack of personal jurisdic¬ 
tion in this cause over the defendant, John R. Buchanan, 
should have been without prejudice, even if valid in other 
respects. 
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SUMMARY OF ARGUMENT. 

1. The plaintiff, in her own behalf and on behalf of her 
minor son, seeks judicial determination of her and his in¬ 
terest in the assets of the spendthrift trust created by the 
will of the late James A. Buchanan set forth in these pro¬ 
ceedings. She claims an equitable interest in said assets 
to the extent of the right of support and maintenance for 
herself and her minor son from the income arising there¬ 
from. 

2. All recent text books treating the subject, and de¬ 
cisions of numerous courts, hold that the income arising 
from the assets of a spendthrift trust may be reached for 
the support of the family of a named beneficiary when he 
fails to maintain them. The principles involved have been 
decided by this court. 

3. Relief granted in such cases is based upon, (a) The 
intention of the testator or settlor to provide for the family 
of the named beneficiary as well as for the beneficiary him¬ 
self ; (b) The principle that public policy requires the appli¬ 
cation of such income when the spendthrift fails to provide 
for his family; and (c) The unity of husband and wife. 

4. In determining the interest of a testator in creating 
a spendthrift trust all the surrounding circumstances under 
which the trust was created including the relations of the 
testator with the family of the named beneficiary are to be 
taken into consideration and the intent should be deter¬ 
mined upon similar reasoning as the intent of Congress has 
been determined by this court in exempting benefits, pen¬ 
sions, etc., from legal process and holding them applicable 
to the maintenance of the beneficiary’s family. 

5. The principles involved are the same whether claim 
is made by a deserted wife, by a wife divorced a mensa , or 
by a wife divorced a vinculo; and whether based upon the 
moral and legal duty of the husband to support his wife, 
upon a judgment or decree of a court, or upon a contract 
between the parties. 
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6. Public policy requires that the maintenance of a fam¬ 
ily be allowed from income arising from the assets of a 
spendthrift trust when the beneficiary husband and father 
fails to provide for his family. The unity of husband and 
wife 1 requires the support of the latter from such income. 

7. The trust res and the trustee holding the same being 
within the jurisdiction of the court, and the res being 
specifically described in the complaint, the individual de¬ 
fendant is not an indispensable party to the action, or, if 
he is an indispensable party, substituted process by way of 
publication is sufficient. 

8. The plaintiff also claims the right in her own behalf 
and on behalf of her minor son to reach the income from 
the inter vivos trusts described in her amended complaint 
for her and his maintenance. 

0. The marital status of the plaintiff and the defendant 
is in the District of Columbia. This action is quasi in rent. 
Though plaintiff prayed other relief in contemplation of 
personal appearance by the defendant a personal judgment 
against him was not sought at the trial because of lack of 
personal service or appearance. 

10. The District Court of the United States for the Dis¬ 
trict of Columbia has inherent power to award maintenance 
to a wife and children from the assets of a husband and 
father who fails to provide for them and may subject to 
such maintenance any property of the latter within its ter¬ 
ritorial jurisdiction which is brought under its control by 
being described in the complaint. 

11. Judgment should not have been rendered against the 
plaintiff in a form which might possibly prevent her ob¬ 
taining relief similar to that sought by this action in the 
event she is subsequently able to obtain personal service of 
process on the defendant. 
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ARGUMENT. 

Plaintiff’s Interest in Spendthrift Trust Assets. 

The plaintiff seeks, among other things, a judicial de¬ 
termination that she lias an equitable interest (to the 
extent stated) in the assets of the spendthrift trust which 
are specifically described in the amended complaint, are 
within the jurisdiction of the court and are held by a trus¬ 
tee which has duly appeared herein, the income from which 
is directed to be paid to the defendant only upon his per¬ 
sonal receipt. The will provides that the income may not 
be anticipated or encumbered by a beneficiary and shall not 
be subjected to legal process “for the payment of his or 
her debts”, but is subject to no other limitations. The 
District Court had jurisdiction to determine that question 
without personal service on the defendant. 

All trust estates within the District of Columbia are 
within the jurisdiction of our courts which have the power 
to determine who are the beneficiaries thereof without per¬ 
sonal service on even an indispensable party. 

“A court of equity will always, by its decree, declare 
the rights, interest, or estate of the cestui quc trust” 
... Clews v., Jamison, 182 U. S. 479. 

In Green v. Brophy , 71 App. D. C. 299, 305,100 Fed. (2d) 
539, it was held that in an action to establish rights in a 
trust fund situated in this District, service by publication 
against an indispensable party is sufficient. The court said: 

“In the instant case the complaint alleges that the 
plaintiff, with principal offices in this jurisdiction, 
brings this action to recover a trust res, allegedly in 
this jurisdiction in the form of a deposit in a local bank, 
from the defendant, in whose name the deposit stands. 
The indispensable parties not presently before the 
court reside outside this jurisdiction, but this action 
concerns personal property which they sent into this 
jurisdiction ... It would seem that under the decisions 
of this court such trust res is personal property within 
this jurisdiction within the meaning of Section 105 of 
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the District of Columbia Code 1924, D. C. Code 1929 T. 
24, Sec. 37S, providing that publication or personal 
service of process outside the District of Columbia may 
be had against a nonresident in any suit involving a 
claim or demand to or against any real or personal 
property within the jurisdiction of the court”. 

All recent textbooks wherein the subject under discussion 
is considered hold that the income from a spendthrift trust 
may be reached for the maintenance and support of the 
familv of a named beneficiarv. Decisions of courts of 
recognized ability in numerous states, particularly New 
York, Pennsylvania and Illinois, in which a vast majority 
of spendthrift trust litigation might be expected to arise, 
hold that the family of the named beneficiary is a bene¬ 
ficiary of the trust estate equally with the person named. 

Those decisions are based upon one or more of several 
grounds, namely: (1) That proper interpretation of the 
instrument creating such trust includes the maintenance 
and support of the family of the named beneficiary who are 
equally beneficiaries thereunder though not mentioned in 
the instrument; (2) That it is contrary to public policy 
for a husband and father to receive benefits from a spend¬ 
thrift trust and not provide for his wife and children; and 
(3) The unity of the husband and wife,—the latter upon 
being married to the beneficiary acquiring an interest in 
the trust estate to the extent of maintenance therefrom. 

The principle is stated in England v. England , 223 Ill. 
App. 549, infra , where a spendthrift trust was under con¬ 
sideration and the court held, that 

“upon the marriage of such beneficiary [his wife] 
acquired an equitable interest in the trust fund to the 
extent of a right of support and maintenance together 
with her husband”. 

Undoubtedly a testator may prevent alienation or antici¬ 
pation of income by a beneficiary and seizure thereof by the 
latter’s creditors. There are limitations however to the 
proposition that “a testator may do as he pleases with his 
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own”, and consideration is given only to the settlor, none 
to the beneficiary. In Nichols v. Eaton, 91 U. S. 716, we 
read: “There are limitations which public policy and gen¬ 
eral statutes impose upon the disposition of property”. 
In King v. Shelton, 36 App. D. C. 1, this court said that a 
testator “acting within the bounds of public policy may 
impose any reasonable limitation upon the enjoyment of 
the gift which his judgment may dictate”. 

Bogert, Trusts and Trustees (1935) states the guiding 
principles upon which American courts have acted, saying 
that in this country, though recognizing the right of a donor 
07* settlor to dispose of his own as he sees fit, the doctrine 
of modern decisions and of legislatures is to prevent it 
being possible for a beneficiary to live in luxury and his 
family allowed to suffer. In Section 222 at page 720 we 
read: 

“It is always to be remembered that consideration for 
the beneficiary does not even in the remotest way enter 
into the policy of the law; it has regard solely to the 
rights of the donor . . . 

The principle that the intent of a testator or grantor 
should be carried out . . . must be admitted, but that 
rule is restricted by other doctrines to the effect that 
the gift sought to be accomplished must comply with 
existing property law and must have no seriously in¬ 
jurious effect upon society”. 

Courts almost invariably hold that unless the contrary 
clearly appears in a will creating a spendthrift trust it is 
presumed that the testator intended the family of his 
named beneficiary to be protected, as well as the beneficiary 
himself, otherwise he would have so provided. Implied 
exclusions of a beneficiary’s family from the benefit of a 
spendthrift trust as opposed to the presumed intent of the 
settlor to include them has been regarded almost uniformly 
as contrary to the public policy inherent in a valid spend¬ 
thrift trust. 

In Restatement of the Law of Trusts (1935) Vol. 1, Ch. 6, 
the doctrine of restraint on alienation of income from such 



14 


trusts is considered, and the exceptions to the general rule 
are stated in Section 157, where we read: 


157, Particular Classes of Claimants. 

Although a trust is a spendthrift trust or a trust for 
support, the interest of the beneficiary can be reached 
in satisfaction of an enforceable claim against the 
beneficiary, 


(a) by the wife or child of the beneficiary for support, 
or by the wife for alimony; 


(b) for necessary service rendered to the beneficiary 

or necessary supplies furnished to him. 

********* 


Illustrations to Clauses (a): 

(1) A bequeaths $100,000 to B upon a spendthrift trust 
for C. C neglects to support his wife and chil¬ 
dren. The wife and children can reach for their 
support C’s interest under the trust. 

(2) A bequeaths $100,000 to B upon a spendthrift trust 
for C. C’s wife brings a proceeding against C for 
divorce. A divorce is granted with a decree award¬ 
ing alimonv of $1500 a vear. C’s wife can reach 
C’s interest under the trust in satisfaction of her 
claim for alimony”. 

********* 


Comment: 

(a) Voluntary Transfer. Xot only may the claimants 

enumerated in this Section reach the interest of 

the beneficiary by judicial proceedings to satisfy 

their claims, but a voluntary conveyance by the 

*> • *• 

beneficiary of his interest so far as necessary to 
satisfy such claims is valid. 

(b) Appointment of Receiver. In order that the claim¬ 
ant may reach the interest of the beneficiary a re¬ 
ceiver may be appointed by the court and the 
trustee may be compelled to pay over the income 
to him”. 
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In Scott on Trusts (1939) Vol. 1, Sec. 157.1, we read: 

“It has been held in a number of cases that a pro¬ 
vision in the terms of the trust that the interest of the 
beneficiary should not be subject to the claims of credi¬ 
tors was not intended to apply to dependents of the 
beneficiary. They are not ‘creditors’ of the beneficiary, 
and the liability of the beneficiary to support them is 
not a ‘debt’. ... At any rate, there is no difficulty in 
their enforcing their claims for support against the 
trust estate if the settlor did not show an intention to 
exclude them. 

Even though it is clear that the settlor intended to 
exclude the beneficiary’s wife and children from en¬ 
forcing their claims for support against his interest in 
the trust, it has been held in some cases that they are 
not thereby precluded from reaching the trust estate. 
This result has been reached on the ground that it is 
against public policy to permit the beneficiary to have 
the enjoyment of the income from the trust while he 
refuses to support his dependents whom it is his duty 
to support. The claim of a wife and dependent chil¬ 
dren to support is based upon the clearest grounds of 
public policy. ... It would be shocking indeed to per¬ 
mit a husband to receive and enjoy the whole of the 
income from a large trust fund and to make no provi¬ 
sion for his needy dependents.” 

Apparently but one case has arisen in this jurisdiction 
vrhere the identical proposition presented has been decided. 
In McLean v. McLean , Equity 52,OSS, Supreme Court, D. C. 
(unreported) the wife sought to subject income from a 
spendthrift trust created by a will to the maintenance of 
herself and her children. The testator directed the trustee 
to pay the net income to his son, Edward B. McLean, or to 
apply it to his use and benefit. He prohibited alienation 
or anticipation in any form and provided that no part 
thereof should be subject to the payment of any indebted¬ 
ness of his son or to any legal process against him, “nor 
shall any payment of said income be made otherwise than 
by delivery thereof into his own hands, after its accrual, 
either in money or by check or draft payable to his order”. 
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The trustee, American Security and Trust Company, recog¬ 
nizing its duty to all beneficiaries under the will, including 
Edward B. McLean’s family, submitted the issues to the 
court without attempting to defend the named beneficiary, 
who first opposed but ultimately consented to an allowance 
bv the court for the maintenance of his family, and the 
plaintiff was awarded $7,500 per month. Consent by the 
beneficiary could not confer jurisdiction or enlarge the 
power of the court and the beneficiary could not “volun¬ 
tarily or involuntarily” convey the income. Payment to 
the wife was not “delivery” . .. “into his own hands”, nor 
was it “by check or draft payable to his own order”, as 
directed by the will but maintenance of the family was held 
to be within the presumed intent of the icstator and public 
policy prevailed. 

The principles involved in this appeal are believed to 
have been settled by this court in Schlaefer v. Schlaefer, 
71 App. D. C. 350,112 Fed. (2d) 177,1940. There the plain¬ 
tiff obtained a decree for a limited divorce which required 
her husband to pay alimony and three years later sought 
sequestration of monies payable to him periodically under 
an insurance policy which, by our Code, was exempt from 
“any legal or equitable process or operation of law to pay 
any debt or liability of such insured person”. 

The court said that the issue was “whether Congress 
intended to relieve the disabled insured to the extent of his 
disability payments from legally enforceable obligations to 
support his family”; that in determining that question 
there should be taken into account “the nature of the fund 
exempted, the purpose for which it is ordinarily created, 
... and the uses normally made of it”; . . . that “the usual 
purpose of exemptions is to relieve the person exempted 
from the pressure of claims hostile to his dependents’ 
essential needs as well as his own personal ones, not to re¬ 
lieve him of family obligations”; that “the exemption as 
contended for here, is not one which should be favored in 
legislation or judicial construction”, amd could “operate 
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only in favor of tlic head of a family who appropriates to 
his exclusive sustenance or pleasure income received in 
times of adversity”, and held the disability payments 
applicable to the payment of alimony, saying that such con¬ 
struction “renders the statute consistent with others which 
provide methods for enforcement of the husband’s and 
father’s duty of support”; and is “consistent also with the 
pertinent authorities”; that the obligation of the husband 
is not a “debt” or “liability”, but “a duty of higher obli¬ 
gation”, that “ the clear weight of their authority and the 
better considered reasoning supports the view we have 
taken”; and that it is immaterial whether the divorce is a 
limited or an absolute one. (Italics supplied) 

The opinion in that case is so lengthy, so important, so 
applicable, and so well reasoned that it is thought insuffi¬ 
cient to quote excerpts therefrom. It needs to be read in 
its entirety. The amount involved was small but the princi¬ 
ples were considered important enough for deep study and 
to establish a precedent. 

That case was followed in the District Court by In re: 
Flanagan (1940), 31 Fed. Supp. 402, where a divorced wife 
sought to subject a veteran’s benefits to the payment of 
future alimony which had been awarded her. The benefits 
were exempt from “seizure by or under any legal process 
or equitable process whatever, either before or after re¬ 
ceipt by the beneficiary”, even from taxation. The court 
held the case to be controlled by the Schlaefer case and 
said: 

“The purposes of the exemption statute in that case 
and the purpose of exemptions in this were to protect 
jiot only the recipient of the benefits but to afford some 
"degree of security to the family and dependents of such 
recipient. The enactment of these statutes had as their 
purpose, at least in part, to insure the public against 
the pauperism of the recipient of the benefits or that 
of his dependents. A divorced wife is a dependent no 
less in the status created by the divorce decree than in 
that fixed by the marriage bond. Congress did not 
intend to put such benefits beyond the reach of a di¬ 
vorced wife.” . .. 
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It will be observed that in those cases our courts under¬ 
took to determine the intent of Congress in prohibiting the 
benefits provided being reached by legal or equitable 
process to pay any “debt or liability” of the beneficiary, 
and in the Flanagan case “either before or after receipt 
thereof by the beneficiary”. The effect of the language of 
those Acts of Congress was to name the beneficiary, as the 
benefits were directed to be paid to individuals named in 
the contract or certificate, and to none other. Our courts, 
determining the meaning and intent of Congress, held that 
such benefits were intended for the maintenance and sup¬ 
port of the beneficiary and of his family. A similar de¬ 
termination of the intent of the testator shown by the will 
under consideration is sought in this case. The limitations 
are almost identical. 

The books are full of opinions of similar import. 

Cases in other jurisdictions identical in principle and 
very similar in facts to the instant case are numerous. 

Wetmore v. Wetmore, 149 N. Y. 520, 44 N. E. 169, was a 
suit to obtain the application of income from a spendthrift 
trust in satisfaction of plaintiff’s judgment for alimony 
due, and that which might thereafter accrue. She had ob¬ 
tained a decree of absolute divorce which granted alimony 
to her and maintenance for their children. Subsequently 
the defendant left New York. After $4,500 had become due 
judgment was obtained and suit instituted to sequester the 
defendant’s property in that State. None being found the 
plaintiff filed another suit to subject the income of a spend¬ 
thrift trust created for the benefit of the defendant, to the 
payment of her judgment. A statute of New York pro¬ 
vided that where a trust is created and no valid direction 
for accumulation is given, the surplus, beyond that neces¬ 
sary for the education and support of the person for whose 
benefit the trust was created is liable in equity to the claims 
of his creditors. Under that statute creditors could reach 
surplus income beyond that necessary for the suitable 
maintenance of the beneficiary and those dependent upon 
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him. The court held that the wife, having obtained judg¬ 
ment, -was not only such a creditor, but that she was entitled 
to support out of the trust fund before any surplus could 
be reached by other creditors, saying: 

‘‘When she became the wife of the defendant 
William he undertook to support and maintain her dur¬ 
ing life. That duty still devolves upon him notwith¬ 
standing the decree of divorce.. .. 

The will creating the trust for the benefit of William 
makes no mention of his wife. And yet, owing to their 
unity of person and his duty to support her, equity will 
not permit the interposition of creditors until there is 
a surplus over and above that which is necessary 
for the support of himself, his wife, and infant 
children. . . . 

Equity will not feed the husband and starve the 
wife. . . . Treating them as one, and both entitled to 
support out of the income of the estate . . . furnishes 
a just rule and a safe basis for adjustment where the 
question of support arises between themselves. . . . 

The judgment requires the trustee to pay over not 
only the surplus accumulated, but that which shall 
thereafter accrue in satisfaction of the plaintiff’s 
allowance for alimony. We do not think the court ex¬ 
ceeded its powers in this respect, or that the judgment 
operates to annul the trust.” The court also said: 

“It is the province of that [equity] court to inter¬ 
fere when the law fails to afford adequate remedy”. 

The Wetmore case was before the court a second time 
and is reported in 162 N. Y. 503, 56 N. E. 997, where the 
court ratified and interpreted its former opinion. 

In Moore v. Moore, 143 App. Div. p. 434,128 N. Y. Supp. 
259, Aff. 208 N. Y. 97,101 N. E. 71, suit was brought in New 
York on a Pennsylvania judgment awarding alimony. The 
court said: 

“The principle of the decision [in the W 7 etmore case] 
was that in equity the husband and wife would be 
treated as one and included in the use to which the in¬ 
come of a trust fund for the benefit of the husband was 
to be applied. W r ithin that principle a court having 
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jurisdiction to administer the trust could, . . . compel 
the application of the income to the support of both 
husband and wife, and that, too, in an action directly 
against the trustees.” 

In Thompson v. Thompson, 52 Hun 456, the court held 
that a trust created for the support of the husband ex¬ 
tended also to the support of his divorced wife and his child 
and that the income therefrom could be applied by the court 
to their maintenance. The trust was not a spendthrift 
trust. 

In the Matter of Yard. 189 X. Y. Supp. 190, 116 Misc. 19, 
Surrogate Foley stated: 

i “I see no difference between the direction in a decree 
of alimony and the amount allowed in the separation 
agreement. In the former case there is an element of 
compulsion ... In the latter case, the husband con¬ 
sents to the allowance, thereby recognizing the dutv 
to provide and the reasonableness of the amount fixed 
by both parties. Indeed under all the authorities, the 
terms of a valid separation agreement seems to be 

1 equally as forceful and effectual as a judicial allow¬ 
ance of alimony either temporary or final (citing 
numerous authorities) ...” 

“The unity of the parties enables her to bring this 
proceeding in his right and places her exactly in the 
same position that he occupies.” 

In Sand v. Beach, 270 X. Y. 281, 200 X. E. S20, the court 
held that a direction in a testamentary trust that the trus¬ 
ted apply income for the “use and benefit of my said 
nephew and those dependent upon him” had the same legal 
effect (and none other) as a simple direction to pay to the 
nephew, stating: 

“If the direction of the will had been to pay the in¬ 
come to the judgment debtor or to apply it for his 
support or benefit, the dependents of the beneficiary, 

1 though not mentioned in the will, could still have de¬ 
manded that provision be made from the income for 
their support. (Cf. . . . American Law Institute, Re- 

1 statement of the Law of Trusts, Sec. 157.) Thus the 
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express addition in the will of the words ‘and those 
dependent on him’ . . . confer upon his wife no rights 
that she would not have otherwise enjoyed”. 

Probably the most outstanding case on this subject, 
which needs to be read in its entirety, is in re: Moorehead’s 
Estate, 289 Pa. 542, 137 A. 802, where a testatrix, by wull 
dated June 13, 1903, created a spendthrift trust for the 
benefit of her grandson who had married the plaintiff 
shortly before that date and deserted her in 1914. The 
wife obtained a decree in equity ordering her husband to 
pay her $7,000.00 per annum. No divorce was sought. Sub¬ 
sequently the parties resumed relations which continued 
until 1924, when the beneficiary again deserted his wife and 
left the jurisdiction. July 1, 1926, $17,500 was due her 
under said decree, whereupon action was instituted by the 
wife in another Court to have the income from the trust 
applied toward her judgment. Service on the husband w T as 
by publication. It was claimed that the testatrix had abso¬ 
lute power to prevent the beneficiary’s creditors and his 
wife from reaching any part of the trust property. The 
wife claimed the circumstances indicated that the testatrix 
intended the trust fund for the benefit of her grandson 
(the husband) and herself. The court said that all the sur¬ 
rounding circumstances should be taken into careful con¬ 
sideration and that it was unable to avoid the conclusion 
that when the testatrix— 

“hedged in the trust in favor of her grandson with the 
restrictive words employed, she had in mind only con¬ 
tracts or debts ordinarily made and incurred in usual 
contractural or financial transactions. . . . Her pur¬ 
pose ... [was] to protect the object of her bounty from 
wasting his income by his extravagance and dissipa¬ 
tion; . . . But that it was her intent to deliberately 
enable him to lawfully deprive his family of the neces¬ 
sary care, protection and support which by law he 
oiucd them, neither the terms of the will nor the cir¬ 
cumstances attending testatrix at the time of making 
it, permit. The very fact that the name of the wife of 
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her grandson is not mentioned is in itself evidence that 
i such a contingency was not in the mind of testatrix . . . 

“In every civilized country is recognized the obli- 
gation, sacred as well as lawful, of a husband to pro¬ 
tect and provide for his family, and to sustain the 
claim of the husband in the case at bar would be to 
invest him with the right to be both a faithless husband 
and a vicious citizen . . . 

“There is still another great factor to be considered 
i in this case, the legal unity of husband and wife, and 
it is a unity which must continue to be recognized, 
however much modern laws enlarge the separate 
rights and privileges of each . . . 

“We are of the opinion that testatrix intended that 
the terms she employed in her will to create the trust 
in favor of her grandson should be understood and 
i used in the sense in which such words are ordinarily 
understood and used, and that she did not contemplate 
i or intend that the words ‘contracts or debts’ should 
apply to and include those natural obligations and 
duties which a husband, in the light of humanity, of 
sound social order, and by the requirements of the law 
owes to the wife. The words ‘contracts’, ‘debts’ and 
‘creditors’ under the circumstances of this case should 
be restricted as originally employed and not intended 
to deprive the wife of her support”. (Italics supplied) 

In England v. England, 223 Ill. App. 549, a grandfather 
had created a trust directing that payments thereunder be 
made to the beneficiary “personally” and should not be 
subject to legal process. No mention of wife or children 
was made. The wife of the beneficiary was awarded a 
divorce with alimony. A headnote, adopting language in 
the opinion, reads: 

“Where a testator who provided for a stated in¬ 
come to his beneficiary, a boy of about 16 years of age, 
indicated that he expected such beneficiary would 
i marry by providing for the issue of such marriage, it 
I is inconceivable that he should expect that the bene¬ 
ficiary would enjoy the income alone and that the wife 
would be supported by some other fund, or not at all, 
and, in such case, the wife, upon the marriage of such 
beneficiary, acquired an equitable interest in the trust 
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fund to the extent of a right of support and mainte¬ 
nance together with her husband.” (Italics supplied) 

That case was followed by Tuttle v. Gunderson , 254 Ill. 
App. 552 (1929), where personal service was not had on 
the defendant, and by Keller v. Keller, 284 Ill. App. 198 
(1936), in the latter of which Restatement of the Law of 
Trusts (published in 1935) was cited with approval. 

In these Illinois cases the court considered practically 
all the important opinions theretofore rendered, on the 
subject now presented and if they are approved by this 
court are conclusive of one of the questions involved in the 
instant case. 

R. I. Hospital Trust Co. v. Egan, 52 R. I. 384,161 A. 124, 
was an action involving the right of a wife and child to 
support from a trust created by a will, which directed the 
application of income for the support, maintenance and 
education of the testator’s son until he arrived at the age 
of thirty-five years, when the principal was to be paid to 
him. The will provided that should the son die before 
arriving at that age ‘ ‘without leaving lawful issue surviv¬ 
ing him” the estate should be paid over to other persons. 
Interested parties contended that no part of the income 
could properly be applied to the support of the son’s wife, 
and the trustee sought instructions. The court said: 

“The principal question is, does the provision . . . 
‘for the support, maintenance and education of his 
son . . . include the support of his wife and any chil¬ 
dren who may be born of his marriage’ ”... 

That the testator considered the probability that his 
son might marry ... is evident. The corpus of the 
estate was given to the lawful issue of his son if he 
died before he was thirty-five. The provision . . . au¬ 
thorizing the trustee ... to advance to him one quarter 
of the principal of the trust estate ‘for the purpose of 
establishing a home ... [is significant]’ ”. 

The primary meaning of ‘home’ (see Webster’s 
New International Dictionary) is the house in which 
one lives with his family. 
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1 It is clear that the testator’s intention was to pro¬ 
vide a sufficient income for the proper support not only 
'of his son but also for his son’s family if he should 
marry”. 

In Brant an v. Braman, 236 App. Div. 164: 258 N. Y. S. 181, 
husband and wife, residents of Rhode Island entered into 
a separation agreement and a modification thereof. The 
wife thereafter obtained a final decree of divorce in Rhode 
Island which adopted and confirmed the modified agreement. 
The husband was a beneficiary under a trust (not a spend¬ 
thrift trust), the assets whereof were held by a trustee in 
New York. Without service upon the husband (who was 
then in Massachusetts) personally or by publication, the 
wife sued in New York for subjection of the income to the 
arrearages due her under the agreement. The court granted 
an injunction restraining the trustee from paying the in¬ 
come or principal to the husband or transferring it out of 
New York. The trust res and the trustee holding it were 
within the jurisdiction of the court and that was held'suf¬ 
ficient for jurisdiction of the court. 

lender the foregoing authorities the interest of the family 
in a spendthrift trust, and in the income arising therefrom, 
maV be asserted whether it is in the form of a claim by a 
neglected wife ( Morehead case, supra), of a decree or judg¬ 
ment of a court (Wetmore case, supra), or an agreement be¬ 
tween the parties ( Matter of Yard, supra), the effect being 
the same in any case. As the right is based upon the moral 
and legal duty of a husband and father to provide for his 
familv, the form bv which the interest in the trust estate is 
expressed is only evidence. It is also immaterial whether 
the claim is asserted by a wife, who has been neglected by 
her husband, by one who has obtained a divorce a mensa, 
or by one who has obtained a divorce a vinculo. ( Schla-efer 
v. Schlaefer, supra; Restatement, supra.) 
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Intent of Testator Creating Spendthrift Trust. 

The circumstances surrounding the creation of the trust 
under consideration seem conclusively to establish the intent 
of the testator to provide for the defendant and his family . 
He had provided the defendant with a “home”, which he 
had erected for the family more than ten years prior to his 
death. “Home” has been defined above. The defen¬ 
dant, his wife and children lived in that “home” as a 
united familv during the remaining lifetime of the testator. 
Plaintiff’s children were the testator’s only grandchildren. 
The remainder of the trust estate was created for their 
benefit (subject to reopening if others are born). The 
testator’s expressed object in creating the trust was to pro¬ 
tect his “children and descendants from want and incon¬ 
venience by reason of the vicissitudes of life so far as rea¬ 
sonable foresight can prevent”. The defendant’s interest 
in the trust is subject to that object. The will provided for 
these grandchildren in terms in the event of their father’s 
death prior to the vesting of the remainder. It seems obvi¬ 
ous that the testator intended to provide a “home” for the 
family and that that family should be maintained from his 
bounty and kept from want at all times. It is to be presumed 
that he expected and intended his son would support his 
■wife and children from the large income provided for him 
and it is only conforming with his expressed intent that his 
grandchildren be * ‘ protected ” “ f rom want ’ ’. It was doubt¬ 
less inconceivable to him that the father, able to support his 
children luxuriously, would refuse to pay for their educa¬ 
tion, their clothing, their food, their medical services, their 
dental services, or to provide a place for them to live or that 
he would have intentionally enabled or permitted his son to 
have the power to deny them sustenance while he lived in 
luxurv. It must have been unthinkable to the testator that 
his grandchildren should not be supported when he had sup¬ 
plied their father with so much and there is no need to 
“read language into the will” to determine his intent. 
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Though the testator thought it necessary to protect the 
defendant from himself (else the spendthrift trust would not 
ha^e been in its present form) no good reason exists why 
the defendant should be permitted to dissipate, or waste, or 
even spend such a large income from an estate he had no 
part in accumulating, while failing to properly provide for 
his children. “Vicissitudes of life” have arisen. They were 
beyond the “reasonable foresight” of the testator or any¬ 
one else, and it is submitted that the defendant should not 
be permitted to nullify the intent of the testator while re¬ 
ceiving his bounty. 


JURISDICTION. 

If the plaintiff has an equitable interest in the assets 
which comprise the spendthrift trust under consideration, 
onin the income arising therefrom, undoubtedly the trial 
court had jurisdiction of the action, (Clews v. Jamison, 
182 U. S. 479, supra,) (Overby v. Gordon, 177 U. S. 215, 
infra), the “immediate object” of which was the “enforce¬ 
ment or establishment” of her “claim . . . against . . . per¬ 
sonal property within the jurisdiction of the court”, for 
which substituted service on the defendant is authorized by 
our Code. 

Holding that the plaintiff did not have an equitable in¬ 
terest in that trust the trial justice thought personal serv¬ 
ice on or appearance by the defendant necessary to the 
court’s jurisdiction. The question of interest has been pre¬ 
sented, and it is now insisted that aside from the equitable 
interest of the plaintiff in the spendthrift trust, the trial 
court had jurisdiction over both that trust and the inter 
viros trusts by reason of the fact that both were specifically 
described in the complaint, of which the defendant had 
notice by the order of publication which was duly published 
and a copy thereof mailed to him informing him that the 
income from those particular trusts was sought to be 
reached in this action. 
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“Seizure” 

The general rule is that in the absence of personal service 
upon or appearance by, a defendant, his property within 
the territorial jurisdiction of the court which is sought to 
be subjected to a plaintiff’s claim must be brought under 
the control of the court in the first instance by “seizure or 
by an act of equivalent import”, such as attachment, injunc¬ 
tion or description of the property in the complaint. Such 
act must be followed, of course, by substituted service, but 
publication of notice does not confer or have any effect on 
the question of jurisdiction itself and a sale made under a 
judgment without compliance with a statute requiring 
notice would vest a valid title in the purchaser, though the 
judgment might afterwards be reversed for error. (Fraser 
v. Prather , 1 Mac Arthur 206 (D. C.) infra.) 

The authorities universally hold that when property 

SOUGHT TO BE SUBJECTED TO A PLAINTIFF’S CLAIM IS DESCRIBED 
IN THE COMPLAINT AND DUE SERVICE IS MADE BY PUBLICATION, 
FULL COMPLIANCE WITH THE RULE OBTAINING HAS BEEN MADE 
AND THE PROPERTY IS THEREBY BROUGHT UNDER THE CONTROL 
OF THE COURT. 

This action is quasi in rem. Though other relief was 
prayed in expectation of personal service or appearance, no 
personal judgment was sought at the trial. 

In Freeman v. Alderson, 119 U. S. 185, the court said: 

“There is, however, a large class of cases which are 
not strictly actions in rent, but are frequently spoken 
of as actions quasi in rem , because, though brought 
against persons, they only seek to subject certain prop¬ 
erty of those persons to the discharge of the claims 
asserted. . . . 

The state has jurisdiction over property within its 
limits owned by nonresidents, and may, therefore, sub¬ 
ject it to the payment of demands against them of its 
own citizens. It is only in virtue of its jurisdiction 
over the property, as we said on a former occasion, 
that its tribunals can inquire into the nonresident’s 
obligation to its own citizens”. 
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Pennoyer v. Neff, 95 U. S. 714 holds personal service or 
appearance necessary for the entry of a personal judgment 
against a defendant but declares with equal clarity that 
personal service is not essential to the subjection of assets 
within the jurisdiction of the court to claims such as are 
here asserted. The court said: 

“Such [substituted] service may also be sufficient 
in cases where the object of the action is to reach and 
1 dispose of property in the State, or of some interest 
therein, by enforcing a contract or a lien respecting 
the same. ... In other words, such service may answer 
1 in all actions which are substantially proceedings in 
rem 

Elsewhere in the same opinion we read: 

“Every State owes protection to its own citizens; 

1 and, when nonresidents deal with them it is a legiti¬ 
mate and just exercise of authority to hold and appro¬ 
priate any property owned by such nonresidents to sat¬ 
isfy the claims of its citizens. It is in virtue of the 
State’s jurisdiction over the property of the nonresi¬ 
dent situated within its limits that its tribunals can in¬ 
quire into that nonresident’s obligations to its own citi¬ 
zens.” . . . (Italics supplied.) 

In Cooper v. Reynolds, Lessee, 10 Wall. 308, the question 
of jurisdiction over property was involved. The court said, 
inter alia: 

“Jurisdiction of the res is obtained by seizure under 
process of the court, whereby it is held to abide such 
' order as the court may make concerning it. . . . 

While the general rule in regard to jurisdiction in 
rem requires the actual seizure and possession of the 
res by the officer of the court, such jurisdiction may be 
■ acquired by acts which are of equivalent import, and 
which stand for and represent the dominion of the court 
over the thing and, in effect, subject it to the control of 
1 the court. Among this latter class is the levy of a writ 
of attachment or seizure of real estate, which being in¬ 
capable of removal, and lying within the territorial 
jurisdiction of the court, is for all practical purposes 
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brought under the jurisdiction of the court by officer’s 
levy of the writ and return of that fact to the court. 
So the writ of garnishment or attachment, or other 
form of service, on a party holding a fund which be¬ 
comes the subject of litigation, brings that fund under 
the jurisdiction of the court, though the money may re¬ 
main in the actual custody of one not an officer of the 
court.” (Italics supplied.) 

Miller v. Sherry, 2 Wall. 237, was a bill to set aside a 
fraudulent transfer of real estate and to realize upon a 
judgment. The court said: 

“The filing of a creditor’s bill and the service of 
process creates a lien in equity upon the effects of the 
judgment debtor. ... It has been aptly termed ‘an 
equitable’ levy”. 

Overby v. Gordon, 177 U. S. 215, 220, an appeal from this 
District, was a contest over a will and the administration 
of an estate. The question of the power of a court over 
property within its jurisdiction was involved. The court 
said: 


“Where the proceedings are in form in personam, 
but the court is unable to acquire the jurisdiction of 
the person of the defendant, by actual or constructive 
service of process, the action may proceed, as one in 
rem against the property of which a preliminary seizure 
or its equivalent has been made; or, jurisdiction may 
be exercised without such preliminary seizure, where 
the relief sought is an adjudication respecting the title 
to or validity of alleged liens upon real estate situate 
ivithin the jurisdiction of the court ” (Italics supplied.) 

Roller v. Holly, 176 U. S. 399, 404, is to the same effect. 
That was an appeal in a suit to foreclose a vendor’s lien in 
which the sufficiency of service by publication was ques¬ 
tioned. The court said: 

“If a state has no power to bring a nonresident into 
its courts for any purposes by publication, it is im¬ 
potent to perfect the titles or real estate within its 
limits held by its own citizens; . . . But no such imper- 
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fections attend the sovereignty of the state. It [the 
court] has control over the property within its limits; 
... It cannot bring the person of a nonresident within its 
limits—its process goes not out beyond its borders—but 
it may determine the extent of his title to real estate 
within its limits; and for the purpose of such deter¬ 
mination may provide any reasonable method of im¬ 
parting notice. . . . 

Indeed, almost any kind of action may be instituted 
and maintained against nonresidents to the extent of 
any interest in property they may have . . ., and the 
^jurisdiction to hear and determine in this kind of cases 
may be obtained wholly and entirely by publication. 
. . .’ ” and continuing: 

“The cases in which it has been held that seizure or 
its equivalent ... is necessary to give jurisdiction, are 
those where a general creditor seeks to establish and 
foreclose a lien thereby acquired.... The object of such 
attachment is merely to give a lien upon the property 
which the courts may enforce; and if a lien already ex¬ 
ists, whether by mortgage, statute, or contract, the court 
may proceed to enforce the same precisely as though 
the property had been seized upon attachment or exe¬ 
cution.” (Italics supplied.) 

In Heidritter v. Elizabeth Oilcloth Co., 112 U. S. 301, the 
court said that jurisdiction may be acquired 

“by the levy of a writ, or the bringing of a suit. It is 
immaterial . . . whether the proceeding against the 
' property be by an attachment or bill in chancery. It 
1 must be substantially a proceeding in rent. . . . [ Juris¬ 
diction may be acquired ] by the mere bringing of the 
suit in which the claim is sought to be enforced, which 
may by law be equivalent to a seizure, being the open 
and public exercise of dominion over it for the purposes 
of the suit.” (Italics supplied.) 

Probably the leading case on the subject, and the latest 
by the Supreme Court, is Security Savings Bank v. Cali¬ 
fornia, 263 U. S. 282, where a suit was brought by the State 
of California to require the defendant bank to transfer to 
it certain deposits which had been unclaimed for more than 
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twenty years, the depositors being unknown and probably, 
or possibly, nonresidents. Service was made personally 
upon the bank and by publication upon the unknown deposi¬ 
tors. The bank contended that due process had not been 
had, in that service of process on depositors was by publi¬ 
cation, that “if the proceeding is quasi in rent, . . . there 
is no seizure of the res, or its equivalent.” The court said: 

“The deposits are clearly intangible property within 
the state. Over this intangible property the state has 
the same dominion as it has over tangible property. 

“The proceeding is not one in personam, —at least, 
not so far as concerns the depositor. The State does 
not seek to enforce any claim against him... . The suit 
determines the custody (and perhaps the ownership) 
of the deposit. The State court likened the proceed¬ 
ing to garnishment and thought that it should be de¬ 
scribed as quasi in rent. In form it resembles garnish¬ 
ment. . . . But whether the proceeding should be de¬ 
scribed as being in rem or as being quasi in rent is not 
of legal significance in this connection. In either case 
the essentials of jurisdiction over the deposits are that 
there be seizure of the res at the commencement of the 
suit; and reasonable notice and opportunity to be heard. 
Compare Pennoyer v. Neff, 95 U. S. 714, 724; Freeman 
v. Alderson, 119 U. S. 185, 187; Arndt v. Griggs, 134 
U. S. 316; Overby v. Gordon, 177 U. S. 214. These re¬ 
quirements are satisfied by the procedure prescribed in 
the Statutes of California. There is a seizure or its 
equivalent. And the published summons to the deposi¬ 
tors named as parties defendant is supplemented by 
the notice directed to all claimants whomsoever. . . . 
Seizure of the deposit is effected by the personal ser¬ 
vice made upon the bank. Provident Institute for Sav¬ 
ings v. Malone, 221 U. S. 660; thereby the res is sub¬ 
jected to the jurisdiction of the court. . . . The service 
upon the bamk has the same effect as had service of the 
injunction in Pennington v. Fourth National Bank, 243 
U. S. 269; ... or the service upon the garnishee in 
Harris v. Balk, 198 U. S. 215-223 ...; or the levy of the 
writ and return of the fact to the court on attachment of 
the real estate in Cooper v. Reynolds , 10 Wall. 308. 
_” (Italics supplied.) 
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In the trial court it was contended that the summons 
gave the bank no notice by an attachment, and no warning 
to hold the deposits subject to orders of the court. Shaw, 
J., held that such was unnecessary, saying: 

“The service of the summons on the hank is, under 
the doctrine thus established, the equivalent of a seiz¬ 
ure of the property of each depositor in his account 
with the bank and gives the court jurisdiction over it 
to the same extent as in cases of garnishment and other 
proceedings in rem.” 

In Holmes v. Holmes, 283 Fed. (at p. 455), a statute em¬ 
powered the court to grant alimony and to charge it as a 
lien on land of a defendant. The property sought to be sub¬ 
jected to the claim for alimony was described in the bill 
which was followed by substituted service. The action was 
held to be in rem and the court said: 

“It is settled law that a state may . . . subject prop¬ 
erty located within its borders to claims existing 
against the owner of such property, whether or not the 
latter be a resident of such state, and whether or not 
i he be served within the state in the legal proceedings 
instituted against him ... to enforce such claim, pro¬ 
vided that at the commencement of such proceedings 
the property be brought under the control of such court, 
i and an opportunity to contest such claim he afforded 
the defendant therein by publication of notice, or hy 
i some other form of service of process, actual or con- 
1 structive; it being immaterial whether the proceedings 
be at laiv or in equity, so long as they he essentially in 
! rem. (Italics supplied.) (Citing Supreme Court 
cases.) 

In Hamil v. Hamit, 106 Okla. 14, 232 Pac. 823, the conten¬ 
tion was made that no attachment or actual seizure of the 
property had been made. The syllabus, fully supported by 
the opinion, reads: 

“Where the plaintiff, a resident of this State, brings 
suit for divorce and alimony, and alleges that the de- 
i fendant is a nonresident but has property within the 
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jurisdiction of the court, describing the same in her pe¬ 
tition and publication notice, and obtains service by 
publication, she may make any person having posses¬ 
sion of the defendant’s property, or holding the same 
in trust for him, a party to such action for the purpose 
of applying the property in payment of the alimony 
that may he awarded her, and this will be sufficient seiz¬ 
ure of the property to give the court jurisdiction of the 
same, and to render judgment for alimony against the 
defendant (Italics supplied.) 

That case was followed by Haddad v. Haddad, 152 Okla. 
264, 4 P. (2d) 110, where jurisdiction was obtained by de¬ 
scribing the property sought to be reached for alimony, in 
the complaint, and the Haddad case was followed by 
Commons v. Bragg, 183 Okla. 122, 80 P. (2d) 2S7, which 
was an action for divorce, alimony and maintenance of child. 
In her petition and publication notice the wife described 
certain moneys payable to the husband under the Work¬ 
men’s Compensation Law which were within the jurisdic¬ 
tion of the court. A temporary injunction was granted to 
prevent removal. The court said: 

“In Hamil v. Hamil, 106 Okla. 14, 232 P. 823, and 
followed by Haddad v. Haddad, 152 Okla. 264, 4 P. (2d) 
110, this court said: ‘Where the plaintiff, a resident 
of this State, brings suit for divorce and alimony, and 
alleges that the defendant is a nonresident, but has 
property within the jurisdiction of the court, describ¬ 
ing the same in her petition and publication notice, and 
obtains service by publication, she may make any per¬ 
son having possession of the defendant’s property, or 
holding the same in trust for him, a party to such ac¬ 
tion for the purpose of applying the property in pay¬ 
ment of the alimony that may he awarded her, and this 
will he sufficient seizure of the property to give the 
court jurisdiction of same, and to render judgment for 
alimony against the defendant’. ” (Italics supplied.) 

Murray v. Murray, 115 Cal. 266, 47 P. 37, was an action 
for maintenance only. The plain tiff sought to set aside 
transfer of certain mortgage notes described in the com- 
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plaint which she alleged had been made by her husband in 
fraud of her marital rights. Service was by publication. 
The court granted relief saying: 

“That the relief sought is within the general powers 
of a court of equity to grant, and is not dependent upon 
statute, has been decided by this court, and the prin¬ 
ciple has found quite general acceptance .... T oilman 
v. Tolman, 1 App. Cas. D. C. 299. . . . The plain¬ 
tiff here has a demand enforceable in equity, and it 
may be charged specifically upon the property de¬ 
scribed in the complaint ... (Italics supplied.) Plumb 
v. Bateman, 2 App. Cas. D. C. 170, 171.” 

In Thurston v. Thurston, 58 Minn. 279, 59 N. W. 1017, a 
husband fraudulently obtained a decree of divorce in a state 
to which he had gone. Subsequently the wife sued for ali¬ 
mony and served the defendant in still another state. She 
sought alimony from property allegedly held for the hus¬ 
band by defendants Rothchilds. No preliminary seizure 
was made. The court said: 

“If the property of Thurston in this state is in the 
possession of the Rothchilds, or the title to it is in the 
name of one or botli of them, obtaining jurisdiction of 
them is a sufficient seizure of the property by the court 
1 to enable it to proceed against the property by con¬ 
structive service on Thurston.” (Italics supplied.) 

In Tiving v. O’Meara, 59 Iowa 326,13 N. W. 32, the plain¬ 
tiff sought a divorce with alimony and described certain 
land in her petition. She obtained an attachment and made 
service by publication. The court said: 

“We are of the opinion, however, that the court 
would have been justified in decreeing the property to 
Elizabeth Twing, as alimony, if no attachment had been 
procured. There was no necessity whatever for the 
attachment, except to prevent the defendant in that 
action from alienating his property before a decree 
i could be obtained.” Citing Story’s Equity Jurispru¬ 
dence 423a. (Italics supplied.) 
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Wesner v. O’Brien, 56 Kans. 724, 44 Pac. 1090, was an 
action for divorce and alimony based upon constructive 
notice to the defendant. In her complaint the plaintiff 
asked to have certain particularly described land appro¬ 
priated for her relief. The court said: 

‘ ‘ The land sought to be appropriated as alimony -was 
within the state and the operation of its laws, and sub¬ 
ject to the control and disposition of its courts. The 
wife asked that this particular tract be subjected to the 
payment of her claim for support, definitely describ¬ 
ing it in her petition, and setting out facts entitling her 
to alimony. That such relief was demanded was ex¬ 
pressly stated in the publication notice wherein the land 
teas particularly described. In this way the la'nd was 
brought before the court, and subjected to its control. 
. . . The la'nd was brought within the control of the 
court in what was substantially a proceeding in rem. 
... In such a case we think the court has power . . . 
to appropriate as alimony any real property of the de¬ 
fendant within its territorial jurisdiction. It is true 
that there was no formal seizure of the property, but a 
seizure of land in such a case is little more than a form. 
The essential matter is that the defendant shall have 
legal notice of the proposed appropriation; and, this 
afforded by the publication notice, ivhich warns the de¬ 
fendant that one of the purposes of the proceeding is 
the sequestration of the land. . . . A formal seizure is 
no more essential to the jurisdiction of the court, in a 
proceeding of this kind, than in an action to quiet title 
to land based alone upon constructive service.” (Italics 
supplied.) 

In Blackinton v. Blackinton, 141 Mass. 432, 5 N. E. 830, 
cited by this court in Thompson v. Tanner, infra, and very 
frequently by courts throughout the United States, the 
parties, citizens of Massachusetts were married in that State 
which was their matrimonial domicile. The husband de¬ 
serted his wife and established a domicile in New York. 
The wife maintained her residence in Massachusetts where 
she filed a petition for maintenance. No divorce was 
sought. No property was seized. Out of state service was 
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made on tlie defendant in New York in lieu of publication. 
Mr. Justice Holmes said: 

“If the petitioner were proceeding for a divorce 
i there is no doubt the court would possess and exercise 
jurisdiction, notwithstanding the husband’s change of 
domicile. . . . 

“We are of the opinion that the right to proceed is 
not confined to cases where personal service can be 
made upon the respondent within the state. . . . 

“We are therefore of opinion that the decree was 
within the power of the court, and can be carried out 
against the defendant’s property within the jurisdic¬ 
tion, and against his person if he can be found here.” 

Tyler v. Judges, etc., 175 Mass. 71, 55 N. E. S12, involved 
the constitutionality of a statute providing for registration 
of land titles and for notice to be given to parties interested 
by publication. The opinion is somewhat lengthy, discusses 
constitutional rights, is characteristic of a great jurist and 
needs to be read. After speaking of the necessity for seiz¬ 
ure in the case of vessels, etc*.., Mr. Justice Holmes refresh¬ 
ingly said: 

“When we come to deal with immovables, there 
would be no sense whatever in declaring seizure to be 
a constitutional condition of the power of the legisla¬ 
ture to make a proceeding against land a proceeding 
in rcni. Hamilton v. Brown, 161 IT. S. 256. . . . The 
i land cannot escape from the jurisdiction, and, ex¬ 
cept as security against escape, seizure is a mere form, 
of no especial sanctity, and of much possible incon¬ 
venience. . . . 

“When it is considered how purely formal such an 
act may be, and that even adverse possession is pos¬ 
sible without there coming to the knowledge of a rea¬ 
sonably alert owner, I cannot think that the presence 
1 or absence of the form makes a constitutional differ¬ 
ence.” (Italics supplied.) 

In Bragg v. Gay nor, 85 Wis. 468, 487, 55 N. W. 919, the 
suit was in the nature of a creditor’s action to recover on a 
judgment. The sufficiency of service was questioned and 
the court said: 
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“The property in question is sufficiently described 
in the complaint for all purposes of jurisdiction. . . . 

“The courts of this state can exercise jurisdiction 
only over persons and property within its territory, but 
it is familiar law that ‘through its tribunals it may sub¬ 
ject property within its limits, owned by nonresidents, 
to the payment of demands of its own citizens against 
them; . . . Every state, it is held, owes protection to 
its own citizens, and when nonresidents deal with them 
it is a just and legitimate exercise of authority to hold 
and appropriate any property owned by such nonresi T 
dents to satisfy the claims of its citizens.’ ( Pennoyer 
v. Neff, 95 U. S. 726, 24 L. ed. 570.) ‘This jurisdiction 
is called into exercise and attaches where property is 
once brought under the control of the court by seizure 
or acts of equivalent import, and "which stand for and 
represent the dominion of the court over the thing, and, 
in effect, subject it to the control of the court. This 
may be by levy of a writ, or by the mere bringing of a 
suit. ‘It is immaterial,’ said the court, by Mr. Justice 
McLean, in Boswell v. Otis, 50 U. S. —, 9 How. 336, 13 
L. ed. 164, ‘whether the proceeding against the prop¬ 
erty be by an attachment or bill in chancery.’ The 
property may be bound without actual service within 
the jurisdiction of process upon the owner -where the 
only object of the proceeding is to enforce a claim 
against the property specifically of a nature to bind the 
title. Notice of the proceeding may be given by pub¬ 
lication, etc., as prescribed in the statute. ( Cooper v. 
Reynolds, 77 U. S. —, 10 Wall. 308, 317, 19 L. ed. 931, 
932; Heidritter v. Elizabeth Oilcloth Co., 112 U. S. 
300-302, 28 L. ed. 731, 732); and the property w’ill be 
effectually bound by the judgment that may follow. 
• • • 

“Garnishee process under our statute is only the 
equivalent of an equitable attachment, and creates a 
lien in like manner as by filing a bill, . . . and a credi¬ 
tor’s bill is an equitable levy.... 

When commenced by service of process or notice, it 
operates as an equitable levy, and creates a lien in 
equity upon the effects of the judgment debtor, and 
every species of property belonging to him may be 
reached and applied to the satisfaction of his debts.” 
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Planner v. Ilirsch, 57 F. (2d) 114, (CCA 6th) was an ac¬ 
tion to correct a certificate of debts forming part of a trust 
instrument. The trustee was before the court and the trust 
res was within its jurisdiction. Nonresident defendants 
contended that the court was without jurisdiction because 
of lack of personal service on them. The court said: 

“The gravamen of the motion is that the action was 
hi personam and that in such case nothing but personal 
service will bind a nonresident defendant. Appellants 
rely, of course, upon Pennoyer v. Neff, 95 U. S. 714, 
24 L. ed. 565. We cannot assent. Appellees made no 
i monev demand against the Blauners. Thev sought 
neither personal judgments nor compulsory relief 
against them. The object of the bill was to correct the 
Levine certificate and to remove a cloud upon appel¬ 
lee's rights in the trust fund. . . . 

“From another viewpoint we think the jurisdiction 
was ample. The trustee was properly in court and the 
trust res was within its local jurisdiction. This teas all 
that was necessary to give the court authority to deter- 
i mine the relative rights of the parties, as between resi¬ 
dents and nonresidents, in the trust res, and to control 
the disposition thereof by the trustee.” (Italics sup¬ 
plied.) 

Schneider v. Schneider, 312 Ill. App. 59, 37 N. E. (2d) 177, 
was an action for maintenance and to prevent removal of 
property of a nonresident defendant from the court’s ju¬ 
risdiction. The whereabouts of the defendant was unknown 
and he was served by publication. Appeal was by defen¬ 
dants who had property in their possession belonging to 
the principal defendant. The court held that on construc¬ 
tive service it had power to deal with the defendant’s prop¬ 
erty within its jurisdiction “where the object of the action 
is to reach and dispose of such property or some interest 
therein”: that the proceeding partook “of the nature of a 
proceeding in ran when the complainant described prop¬ 
erty of the defendant within the court’s jurisdiction and 
prays that alimony and solicitor’s fees be made a lien on 
said property”; that if appellant’s position was sound a 
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husband might leave the jurisdiction where he had large 
property interests and the wife be unable to secure support 
solely because she could, not secure personal service upon 
her husband, though the husband might be receiving a large 
income from properties within the court’s jurisdiction, and 
said: “Equity would be weak, indeed, if it has not the 
power to aid the wife under such circumstances.” (Italics 
supplied.) 

In Loaiza v. Superior Court, etc., 85 Cal. 11, 24 Pac. 707, 
(another leading case), all the parties were nonresidents 
except the defendant stakeholder who had securities in his 
possession within the jurisdiction of the court which plain¬ 
tiff sought to reach. Plaintiff had purchased mining prop¬ 
erty in Mexico from the defendants for which it had deliv¬ 
ered notes secured on real estate in California. The object 
of the action was to rescind the purchase and sale and ob¬ 
tain possession of the notes. Defendants were served by 
publication. The court said that the whole question to be 
resolved was “one of jurisdiction,” that the real object of 
the action was to have the court use its compulsory process 
only to affect property within its jurisdiction. Numerous 
authorities on the question of jurisdiction were reversed 
and the court said, inter alia: 

“It may be that no personal judgment can be entered 
against them [nonresident defendants], . . . which 
could be enforced against them in the countrv of their 
residence; but it can be adjudged, if the proofs shall 
warrant it, that the consideration paid for the prop¬ 
erty in Mexico was procured to be paid by fraud, and 
so much of the money and property as remains within 
this jurisdiction and has been impounded by the court 
can be delivered up, and the securities and executory 
contracts requiring further payment to be made be can¬ 
celled, without any conflict with the principles laid 
down in the case cited.” . . . 

“ ‘In the case of Arndt v. Griggs, 134 U. S. 316 (33 
L. ed. 918) . . . the court said: 

‘ “It (the State court) cannot bring the person of a 
nonresident within its limits,—its process goes not out 
beyond its borders,—but it may determine the extent 
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^>f his title to real estate within its limits, and for the 
purpose of such determination may provide any rea¬ 
sonable method of imparting notice.” 

“If the state court has such power with reference to 
title to real estate held by a nonresident how much the 
more will it have the same with reference to personal 
property situate within its jurisdiction. ... It cannot 
be that the arm of equity is so short, or so weak, that 
the fraudulent trustee,— ... by remaining beyond the 
jurisdiction of the court, can prevent the court from 
seizing upon the subject of the trust within its juris¬ 
diction. . . . That the court has such jurisdiction as is 
here claimed for it is fully sustained in Felch v. Hooper, 
119 Mass. 52 . . . and in Martin v. Pond, 30 Fed. Rep. 
15, where Mr. Justice Brewer says: ‘It may be con¬ 
ceded that notice to the defendant is necessary to de- 
vest him of his rights and interest. But the publica¬ 
tion is notice,—it is equivalent to the personal service 
of summons.’ ”. (Italics supplied.) 

Gassert v. Strong, 38 Mont. 18, is one of the most fre¬ 
quently cited cases in support of the jurisdiction of a court 
ovet- property in the absence of personal service on a de¬ 
fendant. A syllabus reads: 

“An action against a nonresident holding the legal 
title to corporate stock, in the possession of a third per¬ 
son in the state, to establish and enforce a trust therein, 
is one quasi in rem, and service by publication was suf¬ 
ficient to enable the District Court to determine the 
relative rights to the stock.” 

Reiner v. Fidelity Union Tr. Co., 126 N. J. Eq. 78, was a 
proceeding to compel a trustee to invest trust property in a 
certain way. Service on nonresident beneficiaries was by 
publication. The court said: 

“If the trust has its situs in this state the right of 
the court to proceed upon constructive service and the 
binding force of a decree based on such service is so 
clear as not to warrant further discussion ...” 

In Fraser v. Prather, 1 MacArthur 206 (D. C.), a bill 
in equity sought the appointment of a trustee to sell real 
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estate under a deed of trust and service by publication only 
was bad. After the sale an attempt was made to redeem. 
The court said, inter alia: 

“No publication to nonresidents can confer jurisdic¬ 
tion over them. . . . But if the subject of suit be prop¬ 
erty lying under the jurisdiction of the court, a decree 
after such notice would bind the property. . . . The no¬ 
tice then, of itself, is of none effect on the question of ju¬ 
risdiction. If there be no property there is no jurisdic¬ 
tion. It is the subject-matter, then, alone which is the 
ground of jurisdiction. . . . Notice to nonresidents con¬ 
tributes nothing to the court’s jurisdiction. A pur¬ 
chaser at a sale under such a decree or judgment (made 
without proper notice) would take a valid title, al¬ 
though the decree or judgment might afterwards be 
reversed for its errors in a higher court.” . . . (Cit¬ 
ing Voorhees v. Bank of U. S., 10 Peters 449.) 

Plumb v. Bateman, 2 App. D. C. 156, was an action to sub¬ 
ject real estate formerly owned by a nonresident decedent 
to the claim of a simple contract creditor who claimed that 
the court had jurisdiction over the property sought to be 
reached by reason of the filing of the complaint wherein it 
was described. This court held that the law charged the 
real estate with a trust, that the bill was to enforce that 
trust, and that by filing his bill the creditor acquired a spe¬ 
cific lien on the property, saying, inter alia: 

“The policy of our jurisprudence, both State and 
Federal, has with great unanimity settled it that a 
creditor should not be required to go out of his own 
state to enforce his claims against a person who is not 
to be found therein, when there are assets or property 
of such person to be found within the jurisdiction.” 

(p. 168.) 

“The bill may be sustained as a creditor’s bill to 
subject specified real estate to the payment of debts 

. . .; and upon such creditors’ bill an order of pub¬ 
lication against nonresident heirs or devisees would be 
proper. . . . The claim of the complainant is, in the 
very words of the statute, a claim against real prop¬ 
erty within the jurisdiction; and, therefore, expressly 
within the provisions of the statute. . . . 
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“While it is true that there is no express lien in 
favor of creditors against the real estate of the dece¬ 
dent until the filing of the bill for the purpose, the law 
charges the realty as well as the personalty, with a 
trust for the payment of debts. ... It is to enforce 
that trust, . . . that the creditor files his hill, and there¬ 
by acquires a specific lien. Watkins v. Holman, 16 Pet. 
25; Miller v. Sherry, 2 Wall. 237.” (pp. 170-1.) (Ital¬ 
ics supplies.) 

Notwithstanding the foregoing authorities the trial jus¬ 
tice thought the plaintiff was not a beneficiary of the spend¬ 
thrift trust under consideration and that therefore he did 
not have jurisdiction over the income arising from that, or 
any of the trusts,—because of lack of personal service upon, 
or appearance by, the defendant, and based his judgment 
upon three cases decided by this court— Thompson v. Tan¬ 
ner ; 53 App. D. C. 3; 287 F. 980; Bliss v. Bliss, 60 App. 
D. C. 237, 50 F. (2d) 1002 and Johnston v. Johnston, 64 App. 
D. C. 87, 74 F. (2d) 774, in none of which was the question 
of jurisdiction over specifically described property involved 
though those cases hold personal service upon or appear¬ 
ance by a defendant necessary for a personal judgment 
against him. 

Thompson v. Tanner, is believed to support plaintiff’s 
position for this court held that jurisdiction is acquired by 
seizure of property of a defendant within the territorial 
jurisdiction of the court; that the power of the court to sub¬ 
ject property within its jurisdiction belonging to a defen¬ 
dant temporarily absent from the State to the support of 
the wife is well supported by authority, the theory being 
that the proceedings are for the regulation of the status of 
the parties arising from the nature of the marriage rela¬ 
tion; that the husband in disregard of that relation having 
absconded to evade the process of law the case was within 
the exception to the general rule that a decree for alimony 
based upon constructive service is void. This court then 
quoted from Benner v. Benner, 63 Ohio St. 220, 58 N. E. 
569, where the plaintiff sought to have specific property sub- 
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jected to her support thereby making the action substan¬ 
tially in rent in that it sought to reach and dispose of prop¬ 
erty within the jurisdiction of this court. 

The court then said: 

“We think, therefore, that the statute (D. C. Code 
$ 975) . . . may well be extended to include the ex¬ 
ceptional case, and make the property of the abscond¬ 
ing defendant, within the jurisdiction of the court, re¬ 
spond to the legislative intent.” 

Bliss v. Bliss, supra, was an appeal from a judgment 
vacating an order of publication wherein the objects of the 
suit were alleged to be: (1) For maintenance and support; 
(2) For sequestration of defendant’s property; (3) For 
cancellation of certain contracts; and (4) For restoration 
of marital property rights. Obviously each and every of 
those objects was in personam. The plaintiff claimed no 
interest in any specific property but sought sequestration 
of all the real estate in the District of Columbia theretofore 
conveyed by the defendant to a corporation of which he, 
the defendant, was the principal owner. The defendant 
was not a resident of this District who evaded service of 
process as is the defendant in the instant case, and this 
court held the main object of the suit was for maintenance 
and vras in personam. No criticism can be made of that 
opinion but it is not believed to have any application to this 
case. 

In Johnston v. Johnston, supra, the facts are so different 
from the instant case that it is not believed applicable. 
There, the plaintiff a resident of New York, obtained an 
order of sequestration in a New York court and sought 
ancillary sequestration here to take possession of property 
within this jurisdiction to be administered under orders of 
the New York court, which orders were specifically limited 
in effect to that jurisdiction. She had no personal claim 
against or interest in, any particular property. She sought 
to reach no particular property. 
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She did not attempt to bring any under the jurisdiction 
of the court by specifically describing it in her complaint. 
In the language of this court she sought to 

“secure the appointment of an ancillary receiver, and 
then proceed to the enforcement of the New York order 
. . . for the purpose of satisfying an order limite4 in 
effect to that jurisdiction.” 

Authorities above quoted indicate the protection courts 
affdrd resident plaintiffs against nonresident defendants, 
which protection, of course, is equally applicable to resident 
defendants who avoid or evade service of process, but is not 
necessarily applicable to nonresident plaintiffs. 

Maintenance—Support cf Minor. 

Another object of this action was to obtain present and 
future maintenance for the plaintiff. Still another was to 
obtain present and future maintenance and support for her 
minor son (though the latter was soon to become of age)— 
both from property within this District specifically de¬ 
scribed in the complaint. To those ends plaintiff invoked 
the inherent power of the court to award maintenance to 
herself and to her minor son. The two objects should have 
been considered separately for the claims of a minor should 
not be affected by a controversy between parents. ( How¬ 
ard v. Hoivard, 72 App. D. C. 145, 112 Fed. 2d 44.) The 
trial court saw no difference between the two objects and 
held that neither the property in which plaintiff claims a 
specific interest nor other property belonging to the defen¬ 
dant, though also specifically described in the com¬ 
plaint, could be reached for the maintenance of his family 
unless he was personally served with process or entered 
his appearance, thus holding the court to be utterly power¬ 
less to afford relief to a deserted family when a husband 
and father steps across a State line, though he may own 
property in this District producing a large income. 

The inherent power of the court invoked by the plaintiff 
existed long before the court had power to grant divorces 
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(given by Congress in 1860), and long before it bad statu¬ 
tory power (given in 1901) to decree maintenance. That 
inherent power still exists. ( Tolman v. Tolman, 1 App. 
D. C. 299; Lesli v. Lesh, 21 App. D. C. 475; Rhodes v. 
Rhodes, 36 App. D. C. 261.) 

In the Lesh case this court had under consideration the 
powers given by our Code as affecting such inherent power 
and said: 

“In the case of Tolman v. Tolman it is made plainly 
apparent that the power of courts of equity in the Dis¬ 
trict of Columbia, ... to grant maintenance to a de¬ 
serted wife in a suit instituted for that special pur¬ 
pose ... is part of the general equity jurisprudence, 
and not dependent for its existence upon any special 
statute . . . .” 

In Barber v. Barber, 21 How. 582, the court said: 

“In Maryland the High Court of Chancery from the 
earliest Colonial times, exercised the jurisdiction to 
decree alimony, but not to grant divorce.... 

The inherent jurisdiction of a court of equity to de¬ 
cree alimony has also been acknowledged in Alabama” 
(and) In North Carolina. . . . 

Authorities believed to be conclusive on this proposition 
are collected in an annotation to Heflin v. Heflin, 1941, re¬ 
ported in 141 A. L. R. 391, where it appears that courts of 
many States have adopted the view* now presented. That 
case is reported in 177 Va. 385,14 S. E. (2d), 317. 

Our statutory authority reads: 

“Whenever any husband shall fail or refuse to main¬ 
tain his wife and minor children, . . . the court, on 
application of the wife, may decree that he shall pay 
her, . . . such sums as w’ould be allowed to her as 
permanent alimony in cases of divorce” . . ., (D. C. 
Code, Title 16-415, Act of Mar. 3, 1901, Stat. 1346, C. 
854, Sec. 980). 

Possibly under that Act the court may not “decree” that 
the husband “shall pay” alimony without personal service 
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or oppearanee as it could not enforce such decree, but it 
does not follow that the court cannot reach the defendant’s 
property within its jurisdiction for the support of plain¬ 
tiff and her children by directing the application of the in¬ 
come from the trust assets toward such support. 

Rhoades v. Rhoades, 78 Nebr. 495, 111 N. W. 122, is in 
point. Action was for maintenance of support of children. 
Xo divorce was sought. The husband had deserted the wife 
and acquired a domicile in another state. The court said: 

“It is here sought, under the general equity powers 
of the court, to appropriate property of a nonresident, 
which is situated within the jurisdiction of the court, 
to the maintenance of his wife and child. 

It is fairly well settled in this state that an action for 
alimony, in the strict sense of the term, is a proceeding 
in personam, and-personal service must be had, or an 
appearance made, to authorize a personal judgment 
against the defendant .... We concede the force of 
the rule above stated, but it is inapplicable to the facts 
of this case .... No case has been called to our at- 
' tention holding that an action can not be maintained, 
1 on service by publication, by a wife against her non- 
1 resident husband, to appropriate property, situate 
within the county where the action was brought, to the 
1 payment of the amount that should be allowed for ali¬ 
mony and support. Such action is substantially one 
in rem and jurisdiction to subject property within the 
1 territorial jurisdiction of the court to pass judgment 
may be acquired by due service of process by publi- 
1 cation and the placing of the property in the hands of 
a receiver. ... It must be borne in mind that the 
object of the proceeding is to enforce a duty which the 
1 husband owes to his family not by seeking a personal 
1 judgment to be enforced by execution, but by a pro¬ 
ceeding against his property after the defendant puts 
' it beyond the power of the plaintiff to procure a per¬ 
sonal judgment against him. It is not the judgment 
for alimony which creates the husband's liability. The 
judgment is but an adjudication determining the lia¬ 
bility which arose by reason of the marital relation. 
. . . There is no remedy at law, and, were we to hold 
that jurisdiction could not be acquired by publication, 
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a husband with an abundance of property within the 
jurisdiction of the court could, by absconding, avoid his 
duty to support his family. The duty exists independ¬ 
ently of statute and should be enforced by the courts 
against his property within its jurisdiction (Italics 
supplied) 

Wilder v. Wilder, 93 Vt. 105, 106 Atl. 562, was an action 
for maintenance and support of children. The court said: 

“It is doubtless true that orders on the petitionee 
for the payment of money for the support of the peti¬ 
tioner, or the minor children, are in their nature per¬ 
sonal, and . . . are subject to the infirmities of an ex 
parte judgment; but it does not follow that the juris¬ 
diction of the person of the petitionee in such proceed¬ 
ings is essential to the validity of the order affecting 
his property found within the territorial jurisdiction 
of the court, or the power of the court to enforce its 
orders within such jurisdiction. If this were so it would 
be possible for the deserting husband, though possessed 
of visible property in abundance within the control of 
the court, to cross the state line and in security laugh 
at the inability of the law to afford relief to the depend¬ 
ent wife and children. But the courts are not thus 
powerless to act. Means are available by which they 
can reach out and lay hands on the recreant husband's 
property and appropriate it to the support of the de¬ 
fendant wife and children”. 

In Hervey v. Hervey, 56 N. J. Eq. 166,38 A. 767, a deserted 
wife sought maintenance only. Her husband had left the 
state for an indefinite time. Substituted service was had, 
to test the sufficiency of which, the appeal was taken. A 
headnote reads: 

“A suit for maintenance follows the marriage status, 
and where the domicile of both parties is within the 
state, and defendant is temporarily absent, and has no 
place of abode within the state, the court acquires 
jurisdiction, upon service by process by publication, to 
pronounce a decree for payment of maintenance out of 
his property within the state, based upon the domicile 
of both parties, and its control over the status by 
reason thereof 
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The court said: 

“I hold that there is jurisdiction in this court to 

1 make a final decree for payment of maintenance out 
of his property within this jurisdiction, based upon the 
domicile of both parties and its control over the status 
by reason thereof”. Citing Blackinton v. Blackinton, 
supra, and other cases. 

Though the marital status of the plaintiff and the defend¬ 
ant is and always has been in the District of Columbia, the 
Virginia court had jurisdiction over them and of the litiga¬ 
tion in that State. After its decree of February 18,1941 and 
before its final decree of December 3, 1941 the defendant 
abandoned that litigation, removed his household effects 
from and vacated his home in Virginia where he could live 
fr6e of rent, left this District and went to Florida. He 
was represented in Virginia by counsel and of course was 
advised that if he remained in that State he must comply 
with those decrees or suffer the penalty for not doing so. 
Equally, of course, he was advised what he might expect 
frbm litigation in this District, where the trust res is held 
by his co-defendant, and he has remained away from the 
jurisdiction of the Virginia court and of this court for the 
purpose of evading or avoiding process of each court and 
preventing plaintiff realizing that which is due her. All 
of his interests, as far as they are known, are in this Dis¬ 
trict and in Virginia, and he well knew that the court in 
either place would require him to maintain his family. He 
is an absconder from Virginia, an evader of service in this 
District, and has depended upon his co-defendant to repre¬ 
sent his interests in this case. No issue of fact exists and 
that is doubtless the reason the defendant has attempted no 
defense though he has full knowledge of all that has been 
done here. 

That a litigant, a resident of this District, can defeat the 
jurisdiction of our courts and the ends of justice by ab¬ 
sconding or by remaining away from his domicile, and 


thereby prevent the court from enforcing claims justly 
asserted against his property within its territorial limits 
by a resident thereof, is an inconceivable proposition. The 
power of the court to render a judgment which it can en¬ 
force by contempt proceedings may be thus rendered nuga¬ 
tory, but its power to decide the questions at issue, to 
determine the rights and title of the respective parties in 
and to property within the jurisdiction of the court, and to 
subject such property to the satisfaction of its judgments, 
remains and can not be taken away. 

“The arm of the court is not so weak” as to be unable to 
prevent evasion of duty by a husband and father who suc¬ 
cessfully evades the process of this court leaving property 
within its jurisdiction. Public policy requires the exer¬ 
cise of the court’s inherent authority if statutory authority 
is insufficient. Surely our courts will not permit a man 
domiciled in this District to live in luxury elsewhere and 
starve his family, residents here, when his property is 
within its jurisdiction. To do so is to reward, not con¬ 
demn, evasion of the process of the court to thwart justice. 
. Public policy knows no State lines. It is equally potent 
I where a husband and father evades process as in other 
, cases and it justifies, even requires, that his property in 
this District be taken into custody for the purpose of main- 
. taining his family, otherwise they may become a public 
charge and public interest be thereby seriously affected. 

Assume that during all their respective lives a family 
had lived in this District where the husband had property 
producing a large income, that he deserted his family and 
■went across the Maryland line to reside in Chevy Chase, 
(maybe five miles from the court house), staying out of 
I the District of Columbia except on Sundays and legal holi- 
, days when no personal service could be had upon him. Is 
this court powerless to direct application of property in this 
District belonging to the recreant husband and father to 
, the support of his wife and children, residents here? Pub¬ 
lic policy is believed to answer the question. 
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CONCLUSION. 

1 It is respectfully submitted that judgment should have 
been rendered in favor of the plaintiff holding (1) The 
trust estate created by Paragraph Eighth of the will under 
consideration to be impressed with a trust in favor of 
plaintiff for her support and maintenance and that of the 
minor children of the parties in that the income arising 
therefrom, which by said will is directed to be paid to said 
defendant, was and is applicable to their support, education 
and maintenance, and that the plaintiff has an equitable 
interest in the trust estate to that extent; (2) That the in¬ 
come arising from the inter vivos trusts described in the 
complaint is also applicable for such purposes; (3) Deter¬ 
mining the amount presently payable and that to become 
payable to her under the maintenance agreement aforesaid; 
(4) Directing the defendant Trust Company to pay such in¬ 
come, or a substantial part thereof, to the plaintiff when and 
as it shall come into its possession, until the amounts due 
plaintiff are satisfied, or, in the alternative, appointing a 
Sequestrator or receiver to take possession thereof; (5) Re¬ 
straining the defendant Trust Company from paying to 
the defendant any of the income arising from the trusts 
created by said will, in its possession or thereafter received 
by it, until plaintiff’s claims are settled; and (6) Awarding 
plaintiff counsel fees. 

It is further submitted that the judgment rendered by the 
trial court should have been without prejudice and that the 
judgment itself should be reversed. 

' Respectfully submitted, 

Wharton E. Lester, 

i Attorney for Appellant , 

Southern Building, 
Washington, D. C. 

John S. Barbour, 

Tower Building, Washington, D. C-, 

Of Counsel for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed Dec. 24, 1942 

In the District Court of the United States in and for the 

District of Columbia 

! Civil Action Xo. 17,402 

Rxini L. Buchaxax, 172S Massachusetts Avenue, X. W., 
Washington, D. C., in her own right, on behalf of her 
minor son, John K. Buchanan, Jr., and on behalf of 
certain creditors of the defendant, John R. Buchanan, 
Plaintiff, 

v. 

Joiix R. Buchaxax, 163 Brazilian Avenue, Palm Beach, 

Florida; and 

Xatioxat. Savixgs axd Trust Compaxy, Trustee, 14 th St. 
and Xew York Avenue, X. W., Washington, D. C., 
Defendants. 

Amended Complaint for Enforcement of Certain Trusts, 
Construction of a Will and Certain Inter Tiros Trust 

\ Indentures, Injunction Against Payment or Receipt of 
Income From Trusts , Specific Performance of Contract, 
Sequestration, Judgment on Foreign Decrees, Mainte¬ 
nance, Etc. 

As and for an amended complaint in the above entitled 
action plaintiff alleges: 

1. This action involves more than Three Thousand Dol¬ 
lars ($3000) exclusive of interest and costs. 

2. The plaintiff Ruth L. Buchanan is an adult citizen 
of the United States and a resident of the District of Co¬ 
lumbia. She files this action in her own right, on behalf of 
her minor son John R. Buchanan, Jr., and on behalf of 
certain creditors of the defendant John R. Buchanan who 
have heretofore furnished necessaries for the support, edu- 
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cation and maintenance of minor children of herself and 
said defendant. 

3. The defendant John R. Buchanan is a citizen of the 
United States and a domiciled resident of the District of 

Columbia now sojourning in Palm Beach, in the State 
2 of Florida, whereto he lied to escape the jurisdiction 
of this court. 

4. The defendant National Savings and Trust Company 
is a body corporate organized under Acts of Congress of 
the United States, is doing a trust and general banking 
business in said District, and is sued as the surviving trus¬ 
tee of a certain trust hereinafter set forth created by the 
will of James A. Buchanan, deceased, late of the District 
of Columbia, and as trustee of four certain inter vivos 

trusts created bv trust indentures executed bv James A. 

» * 

Buchanan in his life time. 

5. She and said defendant, John R. Buchanan, were mar¬ 
ried in the District of Columbia on the 15th day of Jan¬ 
uary, 1915, and from a few months after that date lived 
together in the State of Virginia until the year 1930. De¬ 
fendant, however, was or claimed to be domiciled in the 
District of Columbia. 

6. Of said marriage three children were born, all of 
whom are now living, namely: Helen B. Calvert, and James 
A. Buchanan, IV, both adults, and John R. Buchanan, Jr., 
who is a minor, twenty years of age and resides with plain¬ 
tiff in said District. 

7. In the year 1930 while she and the defendant, John 
R. Buchanan, were residing in said State of Virginia, said 
defendant deserted her without just cause and refused to 
support or maintain her, to pay debts and obligations she 
had incurred for clothing and other articles suitable for 
the mode of life to which they had both been accustomed, 
or to provide her with any of the necessaries of life. 

8. For several years prior to said desertion said defen¬ 
dant had given her an allowance of $1000 each month for 
her personal expenses, which allowance he reduced to $500 
per month shortly before deserting her. She avers that 
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said reduction was made by said defendant in contempla¬ 
tion of his then intended separation from her, 

3 though she then had no knowledge of that fact. On 
information and belief at that time the income of 

said defendant was in excess of Seventy Thousand 
($70,000.00) Dollars per annum. 

9. Relying upon future receipt of such allowance plain¬ 
tiff contracted debts for clothing and other purposes, all 
within the scope of the style of living of said defendant and 
herself, and all of which she would have been able to pay 
had said allowances been continued. At the time of said 
desertion she lived with her children in Fauquier County, 
State of Virginia, in a house which had been provided for 
them and for said defendant by the latter’s father, during 
his lifetime, and she partook of the food purchased for the 
family, for which the defendant paid, otherwise she was 
wholly unsupported by him and was destitute, without any 
means to pay her debts or to purchase the necessaries of 
life. She was wholly dependent upon said defendant and 
had no means or property of her own. 

10. Subsequently to said desertion, under date of May 18, 
1931, in the District of Columbia, she entered into a writ¬ 
ten agreement with said defendant which was designed to 
provide for her support and maintenance, for the support, 
maintenance, education and welfare of her children, a true 
copy whereof is attached to the original complaint, marked 
“Plaintiff’s Exhibit No. 1” and hereby made part hereof. 

11. Before the execution of said agreement the said de¬ 
fendant urged and demanded that she, the plaintiff Ruth L. 
Buchanan, go to the State of Nevada and there institute 
suit against him for divorce. He offered to pay all ex¬ 
penses in connection with such proposed suit, and mean¬ 
while to supply her with such funds as she might desire 
and to pay all of her outstanding debts, and obligations. 
She refused to comply with such demands, being advised 
and so informed said defendant, that any decree of divorce 

so obtained would be utterly void as neither of them 

4 were, or intended to become, bona fide residents of 
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said State. Immediately after the signing of said 
agreement defendant left the District of Columbia, went 
to Reno in said State, and after sojourning there less than 
two months, filed a complaint in the second Judicial Court 
of the State of Nevada for the county of Washoe, wherein 
he prayed a divorce from her, in which complaint he 
falsely alleged that he was a resident of said State. Al¬ 
though, through attorneys, she filed an answer to said com¬ 
plaint denying the bona fide residence of either of the par¬ 
ties thereto in said State and denying the jurisdiction of 
said court, she attempted no further defense to said action 
and the said defendant, under date of the 27th day of July, 
1931, upon his unsupported and uncorroborated testimony, 
which was trivial in its nature, obtained a decree of divorce 
in said court. Immediately after obtaining said decree the 
said defendant left said State, returned to Virginia or to 
the District of Columbia, and has never since returned to 
Nevada. At the time of said decree said defendant was not 
a bona fide resident of said State of Nevada and said court 
had no jurisdiction over the parties to said suit. 

12. Plaintiff faithfully complied with the terms of said 
agreement of May 18, 1931, but the defendant failed so to 
do and litigation ensued in the Circuit Court of said 
Fauquier County, State of Virginia, in the jurisdiction 
where she and said defendant then lived, which resulted in 
a consent decree being entered by said court on the 29th 
day of September, 1933, whereby said agreement of May 
18, 1931, was amended and the terms thereof modified, as 
more fully appears in a true copy of said decree, attached 
to the original complaint, marked “Plaintiff’s Exhibit No. 
2”, and hereby made part hereof. Save as amended and 
modified by the parties thereto as shown by said decree, 
said agreement dated May 18, 1931 is and remains in full 
force and effect. 

5 13. For several months after the entry of said 

consent decree the said defendant complied with the 
terms of said contract and of said decree, made the pay¬ 
ments therein directed to be made, and then employed new 
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counsel and refused to comply therewith or to make fur¬ 
ther payments as by said decree directed, claiming that said 
trial court had granted equitable relief in a law case, and 
that said decree, though granted with his consent, was void 
as beyond the jurisdiction of the court in a law case, not¬ 
withstanding the fact that the presiding judge who granted 
the decree, sat in said court in both law and equity cases. 
The'said trial court upheld the validity of said decree and 
cited said defendant for contempt for failure to comply 
with the terms thereof, whereupon said defendant appealed 
to the Supreme Court of Appeals of Virginia which held 
said decree void insofar as it undertook to change or modify 
the property rights of the parties to said agreement, but 
said in its opinion, reported in the case of Buchanan v. 
Buchanan, 170 Va. 178, that it “was evidence of binding 
contraetural obligations” of the parties to said contract. 

14. Thereafter plaintiff filed suit in said Circuit Court 
against said defendant (who was then living in said County 
within the jurisdiction of said Court) for maintenance of 
herself and her two minor children whose custody had been 
awarded to her by said court and who were then living 
with her, for specific performance of said contract dated 
May 18, 1931, as originally executed, or as amended as 
aforesaid by the parties thereto; to recover money she 
theretofore had paid for necessaries for her said children; 
to enforce payment to creditors and others who at her in¬ 
stance or request, had supplied said children, while minors, 
with medical, educational, dental and other necessaries and 
service, together with counsel fees and costs of the suit. 
Said suit was defended by said defendant who appeared 
i therein both in person and by counsel, and was con- 
6 eluded by final decrees entered by said court dated 
respectively February 18, 1941, and December 3, 
1941, whereby the said court adjudged that plaintiff was 
entitled to the specific performance of the agreement be¬ 
tween plaintiff and defendant John R. Buchanan, dated 
May 18, 1931, as modified and amended by consent of the 
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parties on September 29, 1933 evidenced by the said con¬ 
sent decree entered September 29, 1933 in said habeas 
corpus proceedings, and that in accordance with said agree¬ 
ment as so amended said defendant should carry out the 
following orders: 

Pay to plaintiff the sum of one hundred and twenty-five 
thousand dollars ($125,000.00) with interest thereon rep¬ 
resenting the amount of the notes of said defendant given 
by him for her maintenance and support and mentioned in 
said agreement. 

Pay to plaintiff the sum of twenty-one thousand dollars 
($21,000.00) with interest thereon, representing certain 
overdue and unpaid instalments of money agreed to be 
paid by said defendant for the maintenance of a home for 
plaintiff and their children, as set forth in said contract as 
amended as aforesaid. 

Pay promptly as they mature all bills properly incurred or 
to be incurred after September 5, 1941 for the proper sup¬ 
port, maintenance and education of the infant, John R. 
Buchanan, Jr., including his travelling expenses to and 
from schools and colleges and to and from his parents dur¬ 
ing his infancy. 

Pay to the plaintiff the sum of seven thousand nine hun¬ 
dred and forty-three dollars and fifty-eight cents ($7943.58) 
with interest, representing money paid by her from her 
own personal income for the maintenance, support and 
education of their said children, less certain sums pre¬ 
viously paid plaintiff by defendant but not expended. 

Pay sums aggregating five thousand two hundred and forty- 
five dollars and thirty-five cents ($5245.35) with interest as 
in said decree set forth, due and payable by said defendant 
to certain creditors therein named, for necessaries, educa¬ 
tional, medical services, etc., supplied said minor children 
by said creditors. 
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Pay tiie sum of six thousand and ninety-two dollars and 
twenty-nine cents ($6092.29) with interest for counsel fees 
awarded in the conduct of the litigation aforesaid; and 

7 Pay the costs of said suit, which amounted to $253.30; 
and 


Pay' to plaintiff the sum of $375.00 on the first day of Jan¬ 
uary, 1942 and each and every month thereafter during the 
minority of her said son, John R. Buchanan, Jr., toward 
the maintenance of a home for herself and said son. 


All of which more particularly appears in true copies of said 
decrees, attached to the original complaint herein, marked 


“Plaintiff’s Exhibit No. 3” and “Plaintiff’s Exhibit No. 


4’’, respectively, and hereby made part hereof. Said de¬ 
crees and each of them are and remain in full force and 


effect, unreversed and not modified in whole or in part. 

15. Said defendant has refused and neglected to per¬ 
form the acts which lie is obligated to perform by the terms 
of the said contract dated May 18, 1931, as amended, and 
which he is obligated to perform by said decrees, or any 
part thereof, except he has paid the interest on the notes 
in said agreement mentioned to July 1, 1942. 

16. There have accrued in addition to the sums men¬ 


tioned in said decrees and arc now due from said defen¬ 


dant to plaintiff under said contract as amended and in 

accordance with said decrees of specific performance the 

sum of three thousand seven hundred fifty dollars 

* 

($3750.00), (as of October 1, 1942), on account of the pay¬ 
ments which should have been made to plaintiff for the 
maintenance of a home for her said minor child and the 


sum of $2122.96 being the amount of her own money she 
has 1 paid for the education, maintenance and support of 
said minor son since September 5,1941. 

17. By virtue of the terms of the said will of James A. 
Buchanan, deceased, said defendant John R. Buchanan had 
the right to reside on the property in said State of Vir- 
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ginia which had theretofore been provided by his father 
as their home, as aforesaid, free of rent so long as he de¬ 
sired so to do. In anticipation of said decrees, to avoid the 
effect thereof and to prevent her realizing thereon, 
8 the said defendant, shortly before the decrees of De¬ 
cember 3, 1941 were entered, but subsequently to the 
entry of said decree of February 18th of that year, re¬ 
moved from said premises all his household furniture, and 
all his tangible property which he had not theretofore mort¬ 
gaged, abandoned his said home, absented himself from the 
jurisdiction of said court and went to the State of Florida 
where he now resides, all for the purpose and with the in¬ 
tent of evading the processes of said court and of defeat¬ 
ing, defrauding, hindering and delaying his creditors in¬ 
cluding the plaintiff. She is advised and therefore avers 
that said Circuit Court has the power and authority to 
enforce its said decrees by contempt proceedings if said 
defendant be found within its jurisdiction, and that he, 
said defendant, purposely left said jurisdiction and intends 
to remain therefrom to prevent the enforcement thereof. 

18. Defendant, John R. Buchanan, is not at present sup¬ 
porting or maintaining plaintiff and has not contributed 
anything to her support since the instalment due her July 
1, 1942 under the maintenance agreement herein above re¬ 
ferred to. Moreover defendant is not supporting or main¬ 
taining his minor son John R. Buchanan, Jr., and has not 
contributed anything to said son’s support for several 
years, so that up until September 5, 1941 plaintiff had nec¬ 
essarily expended $7,943.58 toward the support, mainte¬ 
nance and education of said son and defendant’s other 
minor children for which she had not been reimbursed, and 
since September 5, 1941 plaintiff has similarly expended 
the sum of $2,122.96. These sums are in addition to the 
outstanding debts for necessaries furnished to defendant’s 
minor children in the amount of $5,245.35 as alleged. Fur¬ 
ther said defendant is not contributing anything toward 
the maintenance of a home for his said minor son, John 
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R' Buchanan, Jr., and has not contributed anything toward 
the maintenance of such a home for more than five years. 

Plaintiff and her said son are in want. 

9 19. Said defendant has no property within the 

jurisdiction of said Circuit Court of Fauquier County 
out of which plaintiff may enforce her rights to support 
and maintenance as provided in said contract, ordered to 
be performed by said decree, except a one-third undivided 
interest in certain farm lands including said premises 
which he has the right to occupy as a residence as afore¬ 
said, and some tangible personal property on said farm, the 
value whereof is problematical, but wholly insufficient -to 
satisfy the obligations under said contract and said de¬ 
crees. 

1 20. The notes in the amount of $125,000.00 given by the 
defendant to plaintiff in accordance with said agreement 
of May IS, 1931 and ordered to be paid by said decrees are 
secured on real estate situate in the District of Columbia, 
but the value of said real estate is wholly insufficient to 
secure or satisfy the amount of said notes. Said defendant 
has neglected to pay the taxes on said real estate for sev¬ 
eral years last past, with the result that it has been re¬ 
peatedly sold for taxes by the District of Columbia and 
several of said sales are now outstanding and unredeemed. 

21. The defendant, National Savings and Trust Com¬ 
pany is surviving trustee of a trust created by the eighth 
paragraph of the will of James A. Buchanan, deceased, by 
virtue of which it holds a trust fund of the value, to-wit, 
three million seven hundred fifty thousand dollars ($3,750,- 
000.00) one-third of the income from which is payable to 
defendant John R. Buchanan, as is shown by the true copy 
of said will attached to the original complaint herein, 
marked “Plaintiff’s Exhibit No. 5” and hereby incorpo¬ 
rated herein. On information and belief defendant National 
Savings and Trust Company is further surviving trustee 
of four certain inter vivos trusts created by trust inden¬ 
tures executed by said James A. Buchanan, deceased, dur- 
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ing his lifetime, the income from which is payable to de¬ 
fendant John R. Buchanan- On information and belief, 
the defendant John R. Buchanan is receiving income 
10 from the five said trusts in excess of sixty thousand 
dollars ($60,000.00) per annum which sum is far in 
excess of the amount necessary for his support and mainte¬ 
nance. And he is and since the death of his father in 1927 
always has been well able to support plaintiff and their 
children in accordance with their station in life and is 
financially able to comply with the terms of said agreement 
of May 18,1931, as amended, and the said decrees. 

22. Plaintiff has no means of enforcing the said agree¬ 
ment of May 18, 1931 for her support and maintenance and 
the support and maintenance of her said minor son, John 
R. Buchanan, Jr., or of enforcing the obligation of John R. 
Buchanan to support her and their said minor son, except 
by a decree of this court and the plaintiff and those on whose 
behalf she is also complaining have no means of realizing 
the amounts due them under said agreement and under said 
decrees of the Circuit Court of Fauquier County except by 
such a decree. The defendant National Savings and Trust 
Company, on information and belief, will continue to pay 
the income from said trusts to defendant John R. Buchanan 
without consideration of the fact that the plaintiff and her 
minor son are not being supported or maintained by John 
R. Buchanan and that the said agreement of May IS, 1931 
and the said decrees are not being performed and without 
applying the income from said trust to the support and 
maintenance of plaintiff and her said minor son and in 
satisfaction of said agreement except upon a decree of this 
court. Plaintiff has no property or income of her own out 
of which she or said son may be adequately supported or 
maintain a home for her said minor son but is completely 
dependent on income received from defendant John R. Bu¬ 
chanan or from the trusts of which he is beneficiary. 

23. Plaintiff is advised and therefore avers that under a 
proper construction of the eighth paragraph of the will of 
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James A. Buchanan, deceased, and of the said four inter 
vivos trust indentures the income from said trusts 
11 in so far as it is payable to John R. Buchanan, con¬ 
stitutes a trust for and should be paid to her for her 
maintenance and support and the maintenance and sup¬ 
port of her minor son John R. Buchanan, Jr., to protect 
them from want and inconvenience and for the satisfaction 
of all arrears in payments agreed to be made by John R. 
^Buchanan for the support and maintenance of herself and 
minor children under said maintenance agreement dated 
May 18, 1931; and that she has a lien on such trust income 
for these purposes, since this was the intent of said will 
and said trust indentures and the construction thereof re¬ 
quired by public policy. 

24. Plaintiff has no adequate remedy at law. 

The premises being considered, she prays: 

(1) That process issue from this court directed to the 
defendants, John R. Buchanan and the National Savings I 
'and Trust Company directing them and each of them to 
appear and answer the exigencies of this complaint, but 
not under oath, answer hereto under oath being hereby 
specifically waived. 

(2) That this court construe the eighth paragraph of the 
will of James A. Buchanan, deceased, and the said four 
1 inter vivos trust indentures and interpret the same to mean 
that the income therefrom payable to John R. Buchanan, 
as a matter of law and from the express intent of the testa¬ 
tor and settlor, is a trust fund also for the support and 
maintenance of the plaintiff, and the defendant’s children, 
and should be applied for such purpose and to the arrears 
of any express obligations of John R. Buchanan for their 
support and maintenance on proof that no adequate provi¬ 
sion is being made or during the accrual of the arrears was 
being made for their support and maintenance or that they 
are not free from want and inconvenience. 

(3) That as the income of the aforesaid trusts or trust 
funds payable to John R. Buchanan becomes due, it be im- 
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pressed with a trust in favor of plaintiff, and that 

12 defendant National Savings and Trust Company, be 
directed to hold said income as trustee for the benefit 

of plaintiff to the extent of the amounts due and to become 
due under the maintenance agreement of May 18, 1931, as 
amended, and under said decrees of the Circuit Court of 
Fauquier County, Virginia. 

(4) That the defendant, National Savings and Trust 
Company as trustee, be directed to pay over to plaintiff, 
the income from said trust funds, as it accrues and becomes 
payable, in payment of all unsatisfied past and future obli¬ 
gations of defendant John R. Buchanan under the afore¬ 
said agreement and decrees. 

(5) That the defendant National Savings and Trust Com¬ 
pany be enjoined and restrained from in any manner re¬ 
leasing, paying or remitting to defendant John R. Bu¬ 
chanan, any part of said trust funds or any sums of money 
or other income accruing from said trust funds until and 
unless all obligations of John R. Buchanan then due under 
said agreement and said decrees have been satisfied. 

(6) That defendant John R. Buchanan be enjoined and 
restrained from receiving and/or accepting any part of 
said trust funds or any income therefrom until and unless 
all of his obligations under said agreement and said decrees 
then due have been satisfied. 

(7) That defendant John R. Buchanan be required to 
specifically perform the unsatisfied provisions of said main¬ 
tenance agreement of May 18, 1931 as declared to be bind¬ 
ing by said decrees, including all his future obligations 
thereunder. 

(8) That John R. Buchanan be directed to pay plaintiff 
such amounts as the court may think right and proper for 
her support and maintenance and the support, maintenance 
and education of her said minor son and proper fees to be 

paid her counsel in this action. 

13 (9) That defendant John R. Buchanan be re¬ 
quired by this court to pay to plaintiff suit money 
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and counsel fees to enable her to properly conduct this 
case. 

(10) That a sequestrator be appointed by this court with 
the power to take hold and receive all property of defend¬ 
ant John R. Buchanan within this jurisdiction, including 
the income from said trusts or trust funds payable to him, 
and to apply the same to the satisfaction of said agreement 
and the decrees of this court. 

(11) That in the event of the failure of defendant John 
R. Buchanan to perform said agreement of May IS, 1931 or 
make any payment as ordered by this court, the said Na¬ 
tional Savings and Trust Company be directed to pay any 
amounts ordered by this court to be paid by him out of the 
income from said trusts which has heretofore or may here¬ 
after accrue and would otherwise be or become payable to 
John R. Buchanan. 

(12) That defendant National Savings and Trust Com¬ 
pany be enjoined and restrained from paying to John R. 
Buchanan any income otherwise payable to him or turning 
over to him any property otherwise properly transmittable 
to him unless and until all decrees of this court have been 
fully complied with and satisfied. 

i (13) That defendant John R. Buchanan be enjoined and 
restrained from disposing of any of his property to evade 
his duty in the premises or to prevent the realization on or 
enforcement of any decree or judgment of this court, 
i (14) That plaintiff have judgment against defendant 
John R. Buchanan in the sum of $171,407.48 plus interest 
from the date of accrual; or that the plaintiff have judg¬ 
ment in the sum of $166,162.13 plus interest from the dates 
of accrual, and that the creditors on whose behalf 
14 also she brings this action have judgment against de¬ 
defendant John R. Buchanan in the sum of $5,245.35 
plus interest from the dates of accrual; and costs of this 
action. 

I (15) That the plaintiff have such of the above relief con¬ 
jointly or alternatively and such other and further relief as 
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to the court may seem proper, and that this cause remain 
open for the purpose of enforcing any orders or decrees 
of this court. 

JOHN S. BARBOUR 

H 

HENRY H. GLASSIE, JR. 

Attorneys for Plaintiff. 

15 Filed Oct. 9, 1942 

Plaintiff’s Exhibit No. 1. 

Memorandum of Agreement, made and entered into this 
18th day of May, 1931, by and between John R. Buchanan, 
party hereto of the first part, and Ruth L. Buchanan, his 
wife, party hereto of the second part. 

Whereas, because of unhappy differences the said parties 
hereto have, for a long time prior to the execution of these 
presents, been living separate and apart, and 

Whereas, the said party of the second part has been and 
is now living with the three children of the parties hereto 
at “Lenv Manor”, the home formerly occupied by the par¬ 
ties hereto, near Warrenton, in the State of Virginia; and 

Whereas, the parties hereto are desirous, so far as the 
same may be legally possible, to settle all financial matters 
between them, to provide for the support and maintenance 
of the party hereto of the second part, and the support, 
maintenance, education and welfare of their three chil¬ 
dren; 

Now, Therefore, it is mutually covenanted and agreed by 
and between the parties hereto as follows: 

1. Subject to the terms and conditions hereinafter set 
forth, the said party hereto of the second part is hereby 
granted the right for a period of five years from and after 
the execution of these presents to occupy said home, to¬ 
gether with said children, and to have the use of the said 
house, servants’ cottage, gardens, paddocks and stables for 
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housing and caring for the riding horses and ponies be¬ 
longing to said party of the second part and said children 
and kept by said party of the second part thereon. Said 
party hereto of the first part shall have the use of the farm 
stiibles or barns for housing and caring for the horses be¬ 
longing to him and used in connection with the operation 
of the farm forming a part of said Manor, or otherwise, and 
shall have full and complete charge of the operation of said 
farm and the labor employed in connection therewith. He 
shall pay the wages of all employees used in the operation 
of said farm, and the feed for all horses kept or used in 
the operation of said farm. Said party hereto of 
the first part agrees to make all necessary re- 
16 pairs to said home at his own cost and expense, and 
1 to pay the taxes upon said property. 

2. Said party of the first part hereby agrees that so long 
ak said children during their minority shall make their 
home with the said party of the second part, to pay to said 
party of the second part in monthly installments, the sum of 
One Thousand Five Hundred Dollars ($1,500.00) on the 
first dav of each and overv month, commencing for the first 
payment on June 1st, 1931, and that during said period of 
five years as aforesaid the same shall be used by her, in 
her discretion, in the maintenance of said home, including 
the purchase of all supplies and foodstuffs necessary there¬ 
for, the payment of all help or servants employed in the 
conduct thereof, including a gardener or gardeners and 
stable boy, and also for the purpose of necessary clothing 
for said children and the payment of ordinary medical and 
dental bills incurred in their behalf, and for all feed for 
the horses and ponies belonging to her and said children. 
After the expiration of said period of five years, the said 
sum shall be applied by said party of the second part to the 
support and maintenance of said children should they make 
their home with her. Said party hereto of the first part 
agrees to pay all bills for board and tuition in connection 
yrith the education of said children while they are at board- 
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mg school or college, and to pay all extraordinary medical 
or dental bills incurred in behalf of said children. In the 
event that either or any of said children shall cease to re¬ 
side and make their home with said party hereto of the 
second part, then the amount payable under this paragraph 
numbered two of this agreement shall be proportionately 
reduced: but this proportionate reduction shall not apply 
i when any of the children are at boarding school or college 
or temporarily absent therefrom. And in the event of the 
death of the party hereto of the first part all payments pro- 
! vided for in this paragraph numbered two of this agree¬ 
ment shall cease and determine. 

3. Said party hereto of the first part agrees to pay unto 
said party hereto of the second part the sum of Twenty-five 
Thousand Dollars ($25,000.) in cash, and to make, execute 
and deliver to her his certain promissory note or notes bear¬ 
ing even date with these presents, for the aggregate sum 
of One Hundred Twenty-five Thousand Dollars ($125,000.) 
i payable on or before five years after date with interest 
at the rate of six per centum per annum, payable 
17 quarterly, said note or notes to be secured by first 
i deed of trust on Lots numbered twenty-four (24) and 

twenty-five (25) in Square numbered two hundred seven¬ 
teen (217), in the City of Washington, District of Columbia. 
The payment of said cash and the delivery of said note or 
notes is hereby agreed to be accepted by said party hereto 
i of the second part in full of all claims on her part of every 
i kind and character, whether for support and maintenance 
, or otherwise, against the said party hereto of the first part, 
and in full satisfaction of all right, title, interest, property 
i or estate, whether by way of dower or otherwise, in and to 
i the property, real, personal or mixed, of the said party 
hereto of the first part, and this agreement is intended to 
and shall operate as a full and complete release of all claims 
or demands on the part of the said party of the second part 
against the said party hereto of the first part, and of all 
right, title, interest, property or estate in and to the prop- 
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ertv, real, personal, and mixed, other than the right which 
said party of the second part may have by virtue of the 
deed of trust hereinbefore referred to, and the said note or 
notes of One Hundred Twenty-five Thousand Dollars ($125,- 
000) secured thereby. 

4. Said party hereto of the second part hereby covenants 
and agrees that she will execute or join in the execution of 
such conveyance or conveyances as will operate to vest in 
the party hereto of the first part the absolute and fee simple 
title to the summer home now standing in their names, lo¬ 
cated in the province of Ontario, Canada, known as “Horse 
Island”. 

5. Said party hereto of the first part hereby agrees to 
assume and pay, within thirty days after the execution and 
delivery hereof, the indebtednesses incurred by said party 
hereto of the second part with various merchants, trades¬ 
people, and others, to the extent of, but not in excess of, 
the sum of Ten Thousand Four Hundred Fiftv-eight Dol- 

i c* 

lars and Twenty-nine cents ($10,45S.29). The bills and ac¬ 
counts showing such indebtedness shall be turned over bv 
said party of the second part to said party of the first part. 

6. During said period of five years aforementioned, said 
party hereto of the first part shall have the right to occupy 
said home for a period of one week in each month, to 

wit, from the 15th day of each month to and includ- 
18 ing the 21st day thereof, during which times said 
party hereto of the second part shall absent herself 
from said home: and during the vacations (Summer and 
Christmas) of said children from school or college the said 
party of the first part shall have the right to occupy said 
home with said children for at least six weeks of the time of 
said Summer vacation period, and one-half of the Christmas 
Vacation period in addition to the week above provided for 
(such times when the party of the first part shall occupy 
said home during said period to be mutually agreed upon 
by the parties hereto), during which times said party hereto 
of the second part shall absent herself from said home; pro- 
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vided, however, should the party of the first part not desire 
to occupy said home at any of the times above mentioned, 
he shall give to the party of the second part reasonable 
notice to that effect. 

7. It is further understood and agreed by and between 
the parties hereto that the party of the second part, when 
absent from the said home, shall have the right to take with 
her for her use if she should so desire, the Cadillac Sedan 
automobile now at said home and principally used by her 
and the chauffeur for its operation. 

8. It is further mutually agreed that commencing in the 
Fall of this year, 1931, the daughter and elder son of the 
parties hereto shall be placed in boarding school, the school 
or schools to be such as shall be mutually agreed upon by 
the parties hereto. In the event said parties are unable to 
agree upon such school or schools then and in that event 
the school or schools shall be selected by some person to be 
agreed upon by the parties hereto. 

9. Said party hereto of the second part does hereby cove¬ 
nant and agree that from and after the execution of this 
agreement she will not incur anv indebtedness of anv kind, 
sort or description, in the name of or for the account of said 
party hereto of the first part, and will incur no indebted¬ 
ness of any kind, sort, or description for which said party 
hereto of the first part may or can be held legally liable or 
responsible. 

10. It is further understood and agreed that said party 
hereto of the first part is free to make sale of said 

19 home through the trustees of the will of his late 
father, under and by virtue of the provisions of which 
will said party of the first part has the right to occupy said 
home. And in the event said home shall be sold during said 
period of five years said party hereto of the first part cove¬ 
nants and agrees that he will immediately provide in lieu 
thereof a suitable home in the District of Columbia, Marv- 
land or Virginia, for the use and occupancy of the parties 
hereto for the remainder of said period of five years in 
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accordance with the terms and provisions of this agree¬ 
ment. 

Iii 'Witness Whereof, the parties hereto have set their 
respective hands and seals, on this IStli day of May, 1931, 
executing this agreement in triplicate. 

(Signed) JOHN R. BUCHANAN (Seal) 
(Signed) RUTH L. BUCHANAN (Seal) 

Signed, sealed and delivered 
in the presence of: 

GERTRUDE ELLIS 
JO MORGAN 

20 Filed Oet. 9, 1942 

Plaintiff’s Exhibit No. 2. 

Fauquier Circuit Court, September 29, 1933. 

John R. Buchanan, pltff. vs. Ruth Lester Buchanan, I)cft. 

Habeas Corpus S77. 

This cause came on this day to be heard on the petition 
of John R. Buchanan, and the defendant’s response thereto, 
the evidence offered by the respective parties, including 
thb contract of May 18th, 1931, between John R. Buchanan 
and Ruth L. Buchanan, touching the custodv and mainte- 
nance of their children and the property rights of the re¬ 
spondent in the estate of the petitioner, and the decree of 
thb Second Judicial Court of the State of Nevada in and 
for the County of Washoe, entered July 27, 1931, in a cer¬ 
tain cause therein pending wherein a divorce a vinculo was 
awarded to the said John R. Buchanan on the ground of 
mbntal cruelty, under conditions making such decree valid 
in' the State of Nevada and entitled to recognition in this 
jurisdiction, which is hereby accorded it by the Court, copies 
of which contract and decree have been filed in the papers 
of this cause and are hereby referred to as parts hereof, on 
consideration whereof and by consent of parties the Court 
doth adjudge order and decree that the said contract be, 
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and the same is, hereby amended in the following respects, 
to wit: Paragraph 1 is so amended that the said Ruth L. 
Buchanan agrees to surrender to the said John R. Buchanan 
the right to the occupancy of the Leny Manor House in 
Fauquier County, together with its curtilage, including the 
servants’ cottage, gardens, paddocks and stables, from and 
after the 1st day of January 1934. Paragraph 2 is so 
amended that the said John R. Buchanan is released from 
the payments of $1500 per month therein provided for, 
accruing on and after November 1,1933, and in lieu thereof 
he assumes the sole responsibility and liability for the pay¬ 
ment of, and agrees to pay promptly as they mature, all 
bills incurred or to be incurred for the proper clothing, 
support, maintenance and education of the infant 
21 children of the parties hereto in accordance with 
their station in life, including their traveling expenses 
to and from schools and colleges and to and from their 
parents, as hereinafter provided, from November 1, 1933, 
and hereby releases the said Ruth Lester Buchanan from 
all liability accruing upon her under the provisions of said 
paragraph 2, on and after November 1, 1933. Paragraph 
3 of said agreement is so amended that the said John R. 
Buchanan agrees to pay interest on the promissory note or 
notes therein mentioned, monthly instead of quarterly, as 
therein provided; and that the principal of said note shall 
be paid in cash at maturity, provided, that at maturity of 
said note or notes the same may, at the option of the said 
John R. Buchanan, expressed in writing at least 30 days 
before maturity, be extended for a further period of three 
years on the same security, provided the principal thereof 
is reduced to at least the sum of one hundred thousand 
dollars ($100,000), and the directions to his trustees to pay 
the interest thereon is so amended as to require the monthly 
payment of interest thereon by them until the entire prin¬ 
cipal is paid. Paragraph 6 in said contract is annulled in 
its entirety, and in lieu thereof the parties thereto mutually 
agree that during the infancy of said children respectively, 
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and during all vacations, including summer, Christmas, 
Easter and others, of said children from school or from col¬ 
lege, that thev shall each have the custodv and control of 
said children for one-lialf of the various holidays and vaca¬ 
tions, alternating as to which parent shall have the said 
children for the first half of each vacation. Section S is 
annulled and in lieu thereof it is mutually agreed by the 
parties thereto that commencing in the fall of 1933 the 
daughter, Helen Warren Buchanan, shall be placed in the 
School she is now attending, and continue therein until she 
is prepared for college, and thereafter shall be placed 
in such college as she shall select, and that the 
22 two sons, James Anderson Buchanan and John R. 

Buchanan Jr., shall be placed in the schools they now 
attend, or such other school as the parents may agree on, 
until they are ready for college respectively, after which 
they shall be placed at such colleges as they, the said sons, 
may respectively desire after consulting with their respec¬ 
tive parents in respect thereto; and by like consent, the 
following stipulations are added to the contract so amended; 
That beginning November 1, 1933, and during the infancy 
of any of said children the said John R. Buchanan will pay 
to the said Ruth L. Buchanan three hundred and seventy 
five ($375) dollars per month on the first day of each month, 
towards the establishment of a home suitable for herself 
and children, other than the said Leny Manor, and agrees 
to assume and pay to Julius Garfinekel a current open ac¬ 
count due him by the said Ruth L. Buchanan amounting 
to twenty nine hundred and sixty eight and 15/100 dollars 
($2968.15) and to save her harmless therefrom; and as 
amended said contract is hereby ratified and confirmed and 
the said parties thereto are directed to perform the same. 
And by like consent of parties the Court doth adjudge, 
order and decree that neither of said parents shall do or say 
anything or permit anything to be done or said with their 
knowledge or approval respectively tending to prejudice 
either of said children against the other parent or to alien- 
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ate the affections of either from his or her other parent, 
and that the said John R. Buchanan is directed to pay to 
John S. Barbour, attorney for said Ruth L. Buchanan, the 
sum of twenty five hundred dollars ($2500) for the services 
of R. 'Walton Moore and himself as her attorneys in this 
cause, as well as the costs of this cause, which is directed 
to be placed on the Stet Docket. 

23 Filed Oct 9 1942 

Plaintiffs Exhibit No. 3 

Virginia: In the Circuit Court for Fauquier County, 

February 18, 1941 

Ruth Lester Buchanan, Pltff. v. John R. Buchanan, Deft. 

In Chancery 

This cause came on the 25th day of September, 1940, and 
was further heard upon the papers formerly read, and the 
issues thereunder arising, and upon certain documentary 
evidence and evidence taken ore tenus in open court, and 
the exhibits therewith presided, all pursuant to orders 
previously entered, and the Court sitting on the 25, 26, and 
27 days of September, 1940, for that purpose, and was 
thereupon adjourned for further hearing to October 23rd, 
1940, on which day further evidence was heard, and on Oc¬ 
tober 24th was argued by counsel, and the Court having 
heard and considered all the evidence so presented by any 
party and received by the Court, a transcript whereof show¬ 
ing all such evidence and other incidents of the trial, includ¬ 
ing exceptions taken by any party to the rulings of the 
Court, as well as the exhibits therein referred to and iden¬ 
tified, are all filed with and made a part of the record, but 
the Court not being then advised of its opinion in the prem¬ 
ises took time to consider the same, and being this 18th day 
of February, 1941, fully advised in that regard On Consid¬ 
eration Whereof is of the opinion that the plaintiff, Ruth 
Lester Buchanan, is entitled to the specific performance of 
the contract between the said Ruth Lester Buchanan and 
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John R. Buchanan dated May IS, 1931, as modified and 
an'iended by consent of the parties thereto on September 
29, 1933, as evidenced by the consent decree of this Court 
entered September 29, 1933, in the habeas corpus proceed¬ 
ings between said parties, but that she is not entitled to 
specific performance of said contract of May IS, 1931, in its 
original form, and the Court doth so adjudge, order and 
decree. And the Court being further of the opinion that 
the Defendant has failed to perform that part of said con¬ 
tract as so modified which required him, beginning Novem¬ 
ber 1, 1933, and during the infancy of any of the children 
of said John R. Buchanan and Ruth Lester Buchanan, 
therein mentioned, to pay to the said Ruth Lester Buchanan 
$375 per month on the first day of each month, toward the 
establishment of a home suitable for herself and children, 
and that he has failed and refused to pay the said several 
instalments of $375 which accrued on April 1, 1937, and on 
the first dav of each month thereafter to and including Feb- 
ruary 1, 1941, and is in arrears on said instalments in the 
aggregate amount of $17,625, with interest on each instal¬ 
ment from the maturity thereof until payment, the Court 
doth so adjudge, order and decree, but it appearing that the 
defendant, John R. Buchanan has paid to the plain- 
24 tiff in instalments $375 per month each, beginning 
July 1, 1935, to and including March 1, 1937, aggre¬ 
gating $7875.00 under that provision of the order of June 
24, 1935, in the Habeas corpus proceeding, directing such 
sums to be paid to her and to be applied by her at her dis¬ 
cretion in providing proper tuition, etc. for her said chil¬ 
dren, and that said defendant claims he is entitled to have 
such sums applied as off-sets to said sum of $17,624.00 
aforesaid, the Court without at this time passing on said 
Contention and reserving it for further consideration on the 
incoming of the Commissioner’s Report hereinafter men¬ 
tioned, doth adjudge, order and decree that the defendant, 
John R. Buchanan do forthwith pay to said Ruth Lester 
Buchanan, or to John S. Barbour, her Attorney, the sum of 
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$9750.00 representing the difference between said sum of 
$17,625.00 and said claimed off-sets, with interest on $375.00 
a part thereof from April 1, 1937, until paid, and with like 
interest on each ensuing instalment, in the principal sum of 
$375.00 from the first day of each month in which the same 
accrued, and that hereafter he pay her a like sum of $375.00 
on the first day of March, 1941, and on the first day of each 
and every month thereafter until their youngest son, John 
R. Buchanan, Jr. attains the age of 21 years. And it ap¬ 
pearing further to the Court that under the terms of Para¬ 
graph 3 of said agreement and decree as so modified, the 
said John R. Buchanan agreed to pay the interest accruing 
at the rate of six per cent per annum, payable quarterly, on 
the promissory notes of the said John R. Buchanan, held by 
the said Ruth Lester Buchanan therein mentioned, in the 
principal sum of $1125,000.00, monthly instead of quarterly 
as in said notes provided, and that the principal of said 
notes which matured on May 18, 1936, should be paid in 
cash at maturity, provided an extension of maturity of $100,- 
000.00 of said principal was not procured on the terms 
therein stated, at the option of the said John R. Buchanan, 
which option was never exercised, and though the interest 
maturing on said notes has been paid up to February 1, 
1941, no part of said principal thereof has been paid, the 
Court doth further adjudge, order and decree that the said 
John R. Buchanan do forthwith pay to the said Ruth Lester 
Buchanan or to John S. Barbour, her Attorney, the further 
sum of $125,000.00 with interest thereon at the rate of six 
per cent per annum, from February 1, 1941, until paid, to¬ 
gether with the costs of this suit to-date. And the Court 
being further of the opinion that the said John R. Buchanan 
has failed to perform the provisions of paragraph 2 of said 
contract, as so modified and amended, which require him to 
pay promptly as they mature all bills incurred or to be 
incurred for the proper clothing, support, maintenance and 
education of the infant children of the parties in accordance 
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with their station in life, including their traveling 
25 expenses to and from schools and colleges and to and 
from their parents, from November 1,1933, as therein 
provided, and that the defendant is accordingly responsible 
for all outstanding bills properly incurred within the mean¬ 
ing of the language of said paragraph 2 of said amended 
contract since November 1, 1933, and the Court doth so 
adjudge, order and decree. And the Court being satisfied 
from the evidence that there have been defaults in these 
respects by said John R. Buchanan, and that some such bills 
have been paid by the said Ruth Lester Buchanan, for which 
she is entitled to reimbursement, but not being sufficiently 
advised as to the exact amount of such unpaid bills out¬ 
standing, nor to whom they are due, doth adjudge, order 
and decree that this cause be referred to W. N. Tiffany, who 
is hereby appointed a Special Commissioner for such pur¬ 
pose, with directions to inquire into and report to the Court 
the amount of all such bills outstanding, and by whom they 
were originally incurred, and to whom they shall be paid, 
and what disposition has been made by the said Ruth Les¬ 
ter Buchanan of said sums of $375.00 per month, aggregat¬ 
ing $7875.00 aforesaid, paid her under the decree of June 
24,1935, aforesaid, and what, if any off-set the said John R. 
Buchanan is entitled to in that respect, and also what if 
any amount should be decreed to be paid to Ruth Lester 
Buchanan, or to her Attorneys, by said John R. Buchanan 
for their services to her or to the infant children of said 
John R. Buchanan, in this cause, and what is due to said 
Attorneys or any of them under the terms of said consent 
order of 1933, or otherwise but before proceeding to state 
said account, he shall give to the parties to this proceeding 
and the intervening petitions or their attorneys of record, 
at least ten days notice of the time and place where he wfill 
commence to receive evidence touching said matters, wfith 
power to adjourn such hearing from day to day or time to 
time as the exigencies of the case may require. And the 
Court doth further adjudge, order and decree that John R. 
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Buchanan, shall in the future pay promptly, as they mature, 
all bills hereafter properly incurred or to be incurred for 
the proper support, maintenance and education of the in¬ 
fant son, John R. Buchanan, Jr., including his traveling 
expenses to and from schools and colleges and to and from 
his parents during his infancy. 

26 Filed Oct 9 1942 

1 Plaintiffs Exhibit Number 4 

Virginia: In the Circuit Court for Fauquier County, 

| December 3, 1941 

i Ruth Lester Buchanan, Pltff. v. John R. Buchanan, Deft. 

In Chancery 

i This cause came on this day to be further heard upon the 
papers formerly read, and upon the report of Commis- 
i sioner, Wallace N. Tiffany, filed in this cause on the 14th 
day of October, 1941, to which report the plaintiff and Ar- 
i thur L. Morse filed four exceptions, in the third of which 
John S. Barbour, as Counsel for the plaintiff, and her chil- 
i dren united, and to which report the defendant has taken 
no exceptions, and was argued by counsel, On consideration 
whereof, the court doth adjudge, order and decree, that 
j all of said exceptions taken by the plaintiff, Arthur L. 
Morse and John S. Barbour, be and the same are hereby 
sustained, except so much of the second exception as as¬ 
serts that the offset of $691.96, allowed the defendant 
, against the plaintiff, should not have been allowed against 
i any claim of the plaintiff, and which exception is to that 
extent overruled, and the report of said Commissioner is 
! hereby amended to conform to these rulings, and as so re¬ 
formed the same is hereby confirmed. And it appearing 
further to the court that the plaintiff has removed himself 
i beyond the limits of the state and not complied with any of 
the provisions of the decree entered in this cause on the 
18th day of February, 1941, beyond paying to the plaintiff 
i the interest accrued on the judgment for $125,000.00, which 

i 
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interest lias been paid as it accrued on the first day of 
March, and of each month thereafter up to and including 
the first day of December, 1941, the Court doth Adjudge, 
Order and Decree that the defendant is entitled to a credit 
for these interest payments on said judgment for $125,- 
000.00. And it further appearing to the Court from said 
report so amended that the defendant is not entitled to off¬ 
set his claim of $7,875.00, representing the aggregate of 
monthly installments paid by him between July 1st, 1935 
and March 1st, 1937, under the order of June 24, 1935, for 
the tuition, maintenance of his two sons, against his obli¬ 
gation to pay the complainant $375.00 per month on the first 
day of each and every month from April 1st, 1937, with 
interest from the day that each of such installments accrued 
towards the maintenance of a home for herself and children, 
but that he is entitled to offset so much thereof as was not 
properly applied by her for the maintenance and education 
of said children during that period against the expenditures 
made for such purposes before and after that period as 
hereinafter provided, and that the judgment in her favor 
• for $9,750.00 with interest, under the decree of Feb- 
27 ruary 18th, 1941, covered the 26 unpaid installments 
accruing prior to and including May 1st, 1939, and 
t:hat thirty like installments have accrued since that time 
down to and including December 1st, 1941, aggregating 
$11,250.00 additional, none of which have been paid, the 
court doth so adjudge, order and decree, and that the said 
John R. Buchanan do pay to the said Ruth Lester Bu¬ 
chanan, or to John S. Barbour, her attorney, the said fur¬ 
ther sum of $11,250.00 with interest on $375.00 from the first 
day of June, 1939 until paid, and with like interest on the 
like sums accruing from the first day of each month there¬ 
after down to and including December 1st, 1941, until all 
are paid. And it further appearing to the court from said 
report so amended that prior to July 1st, 1935, the com¬ 
plainant had incurred and herself paid bills for the proper 
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clothing of her infant sons, aggregating $577.19; that sub¬ 
sequent thereto and to March 1st, 1937, the defendant paid 
to the plaintiff the sum of $7,875.00 in 21 monthly install¬ 
ments of $375.00 each, for the purpose of clothing, main¬ 
tenance and education of her said two sons, of which she 
expended for such purposes but the sum of $7,183.04, en¬ 
titling him to a credit of $691.96 against the expenditures 
next hereinafter stated, and that during the period from 
March 1st, 1937 to September 5th, 1941, inclusive, she ex¬ 
pended from her own funds further sums aggregating 
$8,058.35 necessary for the proper maintenance, education 
and support of said sons for which the defendant is liable 
to her under the terms of the consent order of September, 
1933, which, together with said sum of $577.19, first above 
mentioned, makes an aggregate of $8,635.54, the court doth 
further, adjudge, order and decree that the said defendant, 
John R. Buchanan pay to the said Ruth Lester Buchanan, 
the further sum of $8,635.54 less the credit aforesaid of 
$691.96, which the court ascertains to be the sum of $7,943.58 
with interest from September 5th, 1941, until paid. And 
it further appearing to the court from said report as 
amended, and from the evidence in the cause that there is 
a balance still due John S. Barbour, the plaintiff’s counsel, 
of $590.29 on account of attorney’s fees, agreed to be paid 
to complainant’s counsel under the consent order of Sep¬ 
tember 29th, 1933, and the further sum of $500.00 directed 
to be paid by the order of June 24th, 1935, in the habeas 
corpus proceeding referred to in this cause, and for which 
sum a judgment on scire facias was subsequently awarded 
on the law side of this court, and that the defendant is liable 
for reasonable attorneys fees to be paid the plaintiff’s coun¬ 
sel in this cause, in the sum of $5,000.00, shown by said re¬ 
port to be a minimum charge, the Court doth further ad¬ 
judge, order and decree, that the said defendant pay to the 
said John S. Barbour, counsel for complainant the sum of 
$6,092.29, with interest on $590.29 from September 
28 25th 1933; on $500.00 from June 24th, 1935, and on 
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$5,000.00 the residue thereof, from the date of the 
entry of this decree. And it further appearing to the court 
from said report, as amended, that the said John R. Bu¬ 
chanan, is indebted to the following creditors, who have 
furnished services or materials to the infant sons of the 
defendant and plaintiff necessary for their proper educa¬ 
tion, clothing and maintenance in the amounts hereinafter 
stated, the court doth adjudge, order and decree that the 
said John R. Buchanan shall pay: To Dr. Russell Fields 
$168.00 with interest from date; To Dr. Charles D. Cole, 
$139.00 with interest from date; To Dr. B. Edwin Erickson 
$20.00 with interest from date; to Drs. Groover, Christie 
and Merritt, the sum of $55.00 with interest from date; To 
Thomas Butterworth $12.00 -with interest from date; To 
Jasper J. Stahl the sum of $60.75 with interest from July 
1st, 1935; To the Athletic Supply Stores the sum of $73.10 
with interest from date; To Robert S. Copperthwaite, the 
sum of $63.00 with interest from date; To Dr. William Cabel 
Moore the sum of $75.00 with interest from July 1st, 1935; 
To the Hill School the sum of $4,124.02 with interest on 
$1644.87 from July 1st, 1935, and on the residue thereof 
from date until paid. To Dr. Arthur L. Morse the sum of 
$350.00 with interest from July 1st, 1935; to Dr. John Allen 
Tolbert the sum of $25.00 with interest from date; To Qual¬ 
ity Drug Shop the sum of $1.78; To Louis Markowitz the 
sum of $2.00; To Julius Garfinckle the sum of $64.75; To 
Dr. Win. J. Marbury $75.00; To George W. Hitner the sum 
of $50.00; To John W. Burke the sum of $35.00. And the 
court doth further adjudge, order and decree that the plain¬ 
tiff. recover of the defendant, her costs about her suit in 
this behalf expended, and that he hereafter pay promptly 
as they are incurred all proper bills incurred, or to be in¬ 
curred, for the proper support, maintenance and education 
1 of his infant son, John R. Buchanan, Jr., including his trav¬ 
eling expenses to and from school and college, and to and 
1 from his parents during his infancy, subsequent to Septem¬ 
ber 5th, 1941, and that he likewise pay to the said Ruth 
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Lester Buchanan on the first day of January, 1942, and on 
the first day of each month thereafter during the infancy 
of her said son, John R. Buchanan, Jr., the sum of $375.00 
per month on the first day of each month toward the main¬ 
tenance of a home for herself and her sons. And it appear¬ 
ing to the court that the object of this suit has been ac¬ 
complished, it is ordered to be stricken from the docket with 
leave, however, to any party in interest to hereafter apply 
for such further relief as mav be necessarv on the footing 
of this decree. And this decree is final. 

29 Filed Oct 9 1942 

Plaintiff’s Exhibit No. 5 

I, James A. Buchanan, Brigadier General United States 
Army, retired, of the District of Columbia, being in good 
health of body and of sound and disposing mind, memory 
and understanding, do make, publish and declare this my 
last will and testament, hereby revoking any and all other 
wills or testaments and codicils thereto and any and all tes¬ 
tamentary papers of any kind or description whatsoever 
at any time heretofore made by me. 
»•#••«***• 

32 Paragraph Eighth: I give and bequeath to the Na¬ 
tional Savings and Trust Company of the District 
of Columbia and H. Prescott Gatley, of the same place, and 
the survivor of them, all of my shares of the capital stock 
of the Bristol Myers Company, a corporation having its 
principal office in the City of New York, State of New York, 
and doing business therein and in the State of New Jersey, 
but, nevertheless, in and subject to the following trusts, that 
is to say: 

Until the termination, as hereinafter provided, of the 
trusts created in and by this, Paragraph Eighth, of this my 
will, said trustees and the successor in trust shall hold, man¬ 
age and administer said trust property and shall retain all 
of said shares intact and in one block for a period of three 
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rears after mv death, and shall collect the income 
33 dividends and profits of said trust property, and, out 
of the same, pay all taxes and assessments on any 
and all of the property at any time belonging to the trusts 
created in and by this, Paragraph Eighth, of this, my will, 
and also all necessary and proper costs, charges and ex¬ 
penses, of any and every description, connected with or 
growing out of the trusts created in and by this, Paragraph 
Eighth, of this, my will. 

After all of said costs, charges and expenses are paid, as 
hereinbefore directed, my said trustees, or the successor in 
trust, shall hold all of the net income of said shares of stock 
in the Bristol Myers Company In Trust for my three chil¬ 
dren, Helen, John Ripley, and Francis James, in equal 
shares, and from time to time pay over to my said children 
so much of their respective shares of said net income of said 
trust property as may be necessary to make the annual pay¬ 
ments on account of income to each of said children the sum 
of Fifteen Thousand Dollars ($15,000), in case the one-third 
share of the income from my residuary estate, as herein¬ 
after provided, be not sufficient to pay to each of said chil¬ 
dren the sum of $15,000 annually until they attain, respec¬ 
tively the age of thirty-five years, and thereafter to each of 
my said children who attains that age, his or her respective 
share of said net income of said trust property, together 
with all accumulations of said respective shares, until their 
respective deaths. 

| As and when any of my said three (3) children shall die 
(whether such death occur before or after my death), then 
in case the one so dying shall leave any child or children 
Surviving, such child or children shall be entitled, in equal 
shares as between themselves, to their parent’s share of 
said net income of said trust property, and until the deter¬ 
mination of the trusts created in and by this Paragraph 
Eighth, of this, my will, said share shall be held in trust by 
my said trustees hereunder for such child or children, in 
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equal parts as between themselves, and until such 

34 determination of the trusts created in and by this, 
Paragraph Eighth, of this, my will, shall be paid over 

to them respectively, in equal parts, as and after they re¬ 
spectively arrive at the age of twenty-one (21) years, said 
share, before their so arriving at that age, to be applied by 
mv said trustees hereunder, during the continuance of the 
trusts created in and by this, Paragraph Eighth, of this, my 
will, to their support, education and maintenance, so far as 
may be necessary, and the balance of said share of said net 
income shall be accumulated and paid over to them respec¬ 
tively on their respectively arriving at said age of twenty- 
one (21) ye ars. 1 

If any child or children of my said sons or daughter shall 
die before the termination of the trusts created in and by 
this Paragraph Eighth, of this, my will, the descendants, if 
any, of any such child or children so dying shall be entitled, 
per stirpes and not per capita, to the share or shares of the 
child or children so dying, in said net income, until the de¬ 
termination of the trusts created in and by this, Paragraph 
Eighth, of this, my will, the same to be applied to their sup¬ 
port, education and maintenance, so far as may be neces¬ 
sary, until they respectively arrive at the age of twenty-one 
(21) years, and the balance of said share or shares of said 
net income to be accumulated and paid over to them re¬ 
spectively on their respectively arriving at that age if the 
trusts created in and by this, Paragraph Eighth, of this, my 
will, be not sooner terminated. 

As and when any of my said three (3) children shall die 
(whether such death occur before or after my death), then, 
in case the one so dying shall leave no descendants surviv¬ 
ing, the share of the one so dying in said net income, shall, 
until the determination of the trusts created in and by this, 
Paragraph Eighth, of this, my will, become and form, in 
equal portions, a part of the respective shares hereunder 
of said net income of such of my said children as may 

35 then be alive, and of the descendants then living of 
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either of my said children who may then be dead, such 
descendants then living of any such other deceased child of 
mine to take, in equal shares as between themselves, per 
stirpes and not per capita, the same interest in said share 
of said net income, as their said ancestor so dying would 
have taken, if he or she had been alive. 

I further direct that, inasmuch as the trusts created in 
and by this, Paragraph Eighth, of this, my will, are created 
by me for the express purpose of protecting my children 
and descendants from want and inconvenience, by reason of 
the vicissitudes of life, so far as reasonable foresight can 
prevent, it is my will that the portion of the net income, 
rents and profits of the trust property, to be paid to any 
of my children or descendants, by my said trustees, under 
the provisions of this, my will, shall be so payable to each 
of said children or descendants respectively only upon his 
or her personal receipt, and that none of them respectively 
shall have any power to anticipate, or, in any manner, en¬ 
cumber the same or any part thereof. 

It is also my will that the income receivable bv each of 
my children and descendants, under the trusts created in 
and by this, Paragraph Eighth, of this, my will, shall not 
be subject to any legal process for the payment of his or 
her debts. 

On the death of the last surviving of my said children, my 
said trustees, or the successor in trust, shall divide the 
property then belonging to the trusts created in and by this, 
Paragraph Eighth, of this, my will, into shares equal in 
number to the number of my children who shall have died 
leaving descendants living at the death of the last survivor 
of my said children, and shall thereupon convey, transfer 
and pay over to the children then living of each of my said 
deceased children, in equal shares as between themselves, 
one of said undivided shares, and in case any child of any 
of my said children shall then be dead, then the por- 
36 tion of the trust estate to which he or she would have 
been entitled, if then living, shall be conveyed, trans- 
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ferred and paid over to his or her descendants in equal 
shares, as between themselves, per stirpes and not per cap¬ 
ita, and in default of such descendants, to his or her 
brothers and sisters, in equal shares as between themselves, 
the issue then living of anyone of them who may then be 
dead, to take, in equal shares as between themselves, per 
stirpes and not per capita, the share which their said an¬ 
cestor so dying would then have taken under the provisions 
hereof, if he or she had then been alive. 

In case all of my said three (3) children hereinbefore 
named shall die, leaving no descendants of any of them sur¬ 
viving (whether such deaths occur before or after my death, 
or in part before and in part after my death), then the 
whole of said trust estate, then remaining in the hands of 
the trustees hereunder, shall be held by said trustees upon 
and subject to the trusts hereinafter created in and by Par¬ 
agraph Eleventh of this, my will. 
*••••••*• 

38 Paragraph Tenth: All the rest, residue and re¬ 
mainder of my estate, real, personal and mixed, of 

any and of every kind and description whatsoever, and 
wheresoever situated, as well property which I may here¬ 
after acquire as property which I now own and possess, I 
give, devise and bequeath to the said National Savings and 
Trust Company and H. Prescott Gatlev, and the survivor 
of them, absolutely and in fee simple, but nevertheless, upon 
and subject to the following trusts, that is to say: 

My said trustees and the successor in trust, shall hold, 
invest, manage and administer my said residuary estate 
during the continuance of the trusts in and by this 

39 Paragraph Tenth, of this, my will, created, and in so 
doing shall have power and authority to do all acts 

and to exercise the same discretion and to execute and de¬ 
liver all instruments which they might do, exercise or exe¬ 
cute, if they were the actual beneficial owners of said resid¬ 
uary estate, under the provisions of this, Paragraph Tenth, 
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of this, my will, and shall collect all the income rents and 
profits of the said residuary estate, and, out of the same, 
shall, from time to time as they become due, except as herein 
otherwise provided, pay all taxes and assessments on any 
and all of the property at any time belonging to my residu¬ 
ary estate, and also any and all necessary and proper costs, 
charges and expenses, of any and every kind or description 
connected with or growing out of the execution of the trusts 
in and by this Paragraph Tenth, of this, my will, created, or 
the exercise of any of the powers conferred on my said 
trustees, or the successor in trust, in and by this, Paragraph 
Tenth, of this, my will. 

i 

###*#•*•*• 

40 Provided, further, that my farm, “Heartlands”, 
situated near the tovrn of Warrenton, in the State of 
Virginia, now occupied as a home by my son John, shall not 
bei sold by said trustees, so long as my said son desires to 
reside there. Should my said son elect to reside thereon, 
it is my will and I so direct, that my said trustees shall, if 
my said son so requests, expend out of the corpus of my 
said residuary estate, a sum not exceeding Twenty-five 
Thousand Dollars ($25,000), in enlarging, remodelling and 
improving the home thereon, or in building a new house 
tliereon, or in the purchase of additional land to be used in 
connection with said farm, as my said son may wish. 

It is my will and I so direct that all household furniture 
and effects, silverware, etc. and all automobiles and other 
vehicles propelled by mechanical power, and appointments 
thereto belonging, all carriages, horses and livestock of 
every kind, and all farming implements of every sort and 
description, if any, belonging to me and used by my said son 
in the conduct of said farm, shall be turned over to mv said 
son, in the event he cares to reside upon said farm, for use 
in connection with the conduct thereof. 

In the event my said son shall elect to make said “Heart¬ 
lands” his home, he shall, during such time as he 
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41 makes it his home, pay all taxes and insurance there¬ 
on, and all expenses and charges necessary to the 

proper management and upkeep thereof. 

It is my will and I hereby further direct that my said 
residuary estate, subject, nevertheless, to the provisions 
and conditions in respect of my said country residences 
hereinbefore made, shall be held by the trustees hereunder, 
In Trust, in equal shares, for my said three children, sub¬ 
ject to the following provisions, that is to say: 
####•***#• 

42 (2) One-third of my said residuary estate shall be 
so held in trust for the use and benefit of mv said 

son, John Ripley Buchanan, and the surplus of rents, in¬ 
come and profits of said one-third interest, over and above 
all proper costs and charges shall be paid over to him until 
he attains the age of thirty-five years, when the principal 
or corpus of said one-third share shall be paid over to him. 
*#*#••*#•• 

46 In Witness Whereof, I have hereunto set mv hand 
and seal this 20th day of October, A. D., 1921. 

JAS. A. BUCHANAN (Seal) 

#*•*•••••• 

48 Filed May 21, 1926 

I, James A. Buchanan, of the District of Columbia, do 
make, publish and declare this paper writing as and for a 
codicil to my last will and testament bearing date the 20th 
day of October, A. D., 1921. 

Item I. I give and bequeath to my son, John, the sum 
of Twenty-five Thousand Dollars ($25,000), if he be living 
at the time of my death. This bequest is made to equalize, 
as between my said son John and my other children, their 
respective shares in my estate, and especially in view of 
the provision I have made for my daughter Helen and my 
son Francis, respecting my country residence “Ayrshire”, 
as provided in the tenth paragraph of my said will. 
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Item II. I give and bequeath to my said son John all of 
the family portraits. 

Item III. I give and bequeath to my daughter Helen and 
my sons John and Francis, equally to be divided among 
them, share and share alike, all of the furnishings of my 
residence in Washington City, including pictures, rugs, 
bric-a-brac, china and silverware. 

Item TV. Whereas, since the execution of my said last will 
and testament I have acquired and now own a farm situate 
near the town of Warrenton, in the State of Virginia, called 
“Jacquelin”, and also known as the Cortland Smith Farm, 
and adjoining my farm “Heartlands”, both of which farms 
are now occupied by my said son John, and are used by 
him as an entirety, I do hereby direct that the provisions in 
my said will, contained in the tenth paragraph thereof, with 
respect to my farm “Heartlands” shall apply equally to 
and include my said farm “Jacquelin”. 

I hereby revoke the provision of said paragraph tenth 
in mv said will contained, directing the trustees under my 
will to expend, at the request of my said son, the sum 
49 of Twenty-five Thousand Dollars ($25,000) for the 
purposes therein mentioned. 

In all other respects I do hereby republish, ratify and 
confirm my said last will and testament, bearing date the 
20th day of October, A. D., 1921. 

In witness whereof I have hereunto set my hand and seal 
this 25th day of March, 1924. 

JAS. A. BUCHANAN (Seal) 

**•*••••*• 

52 Summons 

To the above named Defendant: John R. Buchanan, You 
are hereby summoned and required to serve upon Barbour, 
Garnett, Pickett, Keith & Glassie, plaintiff’s attorneys, 
whose address is 1009 Tower Building, Washington, D. C., 
an answer to the Amended complaint which is herewith 
served upon you, within 20 days after service of this sum- 
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moiis upon you, exclusive of the day of service. If you fail 
to do so, judgment by default will be taken against you 
for the relief demanded in the Amended complaint. 

CHARLES E. STEWART, 
Clerk of Court. 

By ANDREW A. HORNER 
Deputy Clerk. 


Date: Dec. 24th 1942. 


(Seal of Court) 


•***#*##### 

53 Return on Service of Writ 

I hereby certify and return, that on the 24th day of De¬ 
cember 1943 I received the within summons and complaint 
and find the within named defendant John R. Buchanan 
NOT TO BE FOUND. 

January 18, 1943 

JOHN B. COLPOYS 
United States Marshal. 

By WM. J. KIRKLAND, 

Deputy United States Marshal. 

Marshal's Fees 


Service.$1.00 

54 Filed Jan 19 1943 


Affidavit for Service by Publication. 

District of Columbia, ss: 

I, Ruth L. Buchanan, being first duly sworn according to 
law make oath and say: I am the plaintiff named in the 
above entitled cause now pending in the District Court of 
the United States in and for the District of Columbia. The 
defendant, John R. Buchanan, is a resident of said District 
and has been absent therefrom continuously for more than 
six months last past and cannot be found in said District. 
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Upon information and belief I say the said defendant is 
now sojourning in the State of Florida and his last known 
address is No. 163 Brazilian Avenue, Palm Beach, Florida, 
and he has full knowldege of the pendency of this suit, is 
avoiding personal service of process by remaining from 
said District and will continue so to do to avoid such ser¬ 
vice. I have pel'sonal knowledge of the facts herein set 
forth because of my acquaintance with the said defendant 
and with his business and affairs. 

RUTH L. BUCHANAN. 

Subscribed and Sworn to before me this 18th day of Jan¬ 
uary, A. D. 1943. 

GERTRUDE ELLIS 
Notary Public, D. C. 

##*######• 

55 Order Publication—Absent Defendant 

Filed Jan 19 1943 

The object of this suit is to obtain the construction of the 
will and certain trust indentures executed bv James A. Bu- 

i * 

chhnan, deceased; the enforcement of the right and lien of 
the plaintiff in and to said trusts and the income arising 
frbm said trusts payable and to be payable thereunder by 
National Savings and Trust Company, as trustee, to John 
R. Buchanan; specific performance of a contract; injunc¬ 
tion; judgment on foreign decrees; sequestration; mainte¬ 
nance, etc. 

On motion of the plaintiff, it is this 19th day of January 
1943, ordered that the defendant John R. Buchanan cause 
his appearance to be entered herein on or before the fortieth 
day, exclusive of Sundays and legal holidays, occurring 
after the day of the first publication of this order; other¬ 
wise the cause will be proceeded with as in case of default. 
Provided, a copy of this order be published once a week for 
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three successive weeks in the Washington Law’ Reporter, 
and the Washington Daily News before said day. 

JAMES M. PROCTOR, 

Justice. 

Attest: 

CHARLES E. STEWART, 

Clerk. 

##*#**••*• 

56 Filed Jan 27 1943 

Answer of Defendant, National Savings and Trust 
Company, Trustee, to Amended Complaint 

The answer of National Savings and Trust Company, 
Trustee, to the amended Complaint herein filed respectfully 
shows to the Court as follows: 

1. The allegations of paragraph one are admitted. 

2, & 3. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments contained in paragraphs tw'o and three. 

4. The allegations of paragraph four are admitted. 

5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, & 16. Answering para¬ 
graphs five through sixteen inclusive, this defendant is 
without knowledge or information sufficient to form a belief 
as to the truth of the averments contained in said para¬ 
graphs. 

17. Answering paragraph seventeen, the allegations of 
the first sentence of this paragraph are admitted, but this 

defendant is without knowledge or information suffi- 

57 cient to form a belief as to the truth of the remaining 
averments thereof. 

18, 19, & 20. This defendant is without knowledge or 
information sufficient to form a belief as to the truth of the 
averments contained in paragraphs eighteen, nineteen and 
twenty of the Complaint. 
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21. The allegations of the first three sentences of para¬ 
graph twenty-one of the Complaint are admitted, except 
that the income from the five said trusts is approximately 
$48,000.00 per annum. This defendant is without knowl¬ 
edge or information sufficient to form a belief as to the truth 
of the remaining sentence of said paragraph. 

22. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the first sen¬ 
tence of paragraph twenty-two of the Complaint. This de¬ 
fendant states that it is and has been its intention to con¬ 
tinue to pay (subject to certain income tax liens which have 
been filed by the United States Government) the income 
from said trusts to the said John R. Buchanan, and that 
under the Spendthrift trusts created under and by the will 
of the late James A. Buchanan, and under the trusts under 
which the said John R. Buchanan is beneficiarv it has the 
right so to do and will continue so to do unless restrained 
bv an order of this Honorable Court. This defendant is 
without knowledge or information sufficient to form a belief 
as to the truth of the remaining averments of paragraph 
twenty-two. 

23. This defendant is advised that it is unnecessary to 
answer paragraph twenty-three of the Complaint as this 
contains simply a conclusion of law. 

Further answering this Complaint, this defendant states 
that as a reading of the will of the late James A. Buchanan 
will disclose, this defendant as surviving trustee is inhibited 
from paying the income of the trust to any other per- 
58 son than the defendant, John R. Buchanan. It is ad¬ 
vised that such a provision is known in law as a 
“spendthrift trust” and that the same is recognized as valid 
by the law of the District of Columbia, and claims the right 
to make payment only, to the said defendant, John R. Bu¬ 
chanan. 
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And, having fully answered the Complaint, this defen¬ 
dant prays that it be hence dismissed with its reasonable 
costs. 

WALTER M. BASTIAN 
National Press Building 
Attorney for Defendant, Na¬ 
tional Savings and Trust 
Company, Trustee. 

59 Filed Feb 11 1943 

Affidavit 

Henry H. Glassie, Jr., being duly sworn deposes and 
says: On February 10, 1943 I mailed, postpaid, a copy of 
the advertisement of the order of publication in the above 
entitled cause dated January 19, 1943, published in The 
Washington Law Reporter and a copy of the advertisement 
of said order published in The Washington Daily News di¬ 
rected to John R. Buchanan at his last known place of resi¬ 
dence, to-w’it: 163 Brazilian Avenue, Palm Beach, Florida. 

HENRY H. GLASSIE, JR. 

Subscribed and sworn to before me this 10th day of Feb¬ 
ruary, 1943. 

MARTHA G. SILLS, 

(Seal) Notary Public. 

**#••••**• 

60 Filed Mar. 17, 1943 

Affidavit 

District of Columbia, to wit: 

Personally appeared before me, a Notary Public in and 
for the said District, Edwin H. Evans, who being duly 
sworn according to law, on oath says he is the Manager of 
“The Law Reporter Printing Company,” publishers of 
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4 * The Washington Law Reporter,’’ a weekly newspaper 
printed and published in the District aforesaid, and that 
the advertisement of which the annexed is a true copy was 
published in the regular editions of said weekly newspaper 
3 times, on the following dates January 22 - 29 - February 
5 - 1943 


EDWIN H. EVANS 
Manager. 

Sworn to and subscribed before me Feb 8 1943 

1 CISTAM CUMIT 

(Seal) Notary Public, District of Columbia. 

• •*#•••**• 

61 Filed Mar. 17,1943 

Affidavit 

District of Columbia, to wit: 

Personally appeared before me, a Notary Public in and 
for the said District, Dorothy Morrison, who being duly 
sworn according to law’, on oath says he is the bookkeeper 
of “The Washington Daily News,” a daily newspaper 
printed and published in the District aforesaid, and that 
the advertisement of which the annexed is a true copy wras 
published in the regular editions of said daily newrspaper 
3 times, on the following dates January 22, 29, & Feb. 5, 
1943 


DOROTHY MORRISON 
Bkp. 

Sworn to and subscribed before me February 9 1943. 

E. M. JOHANNER 

(Seal) Notary Public, District of Columbia. 

My Commission expires 2/1/47 

• ••••••••• 


62 Filed Mar. 17, 1943 

Affidavit in Support of Default 
District of Columbia, ss: 

Henry H. Glassie, Jr., being first duly sworn on oath, 
deposes and says that he is the attorney of record for the 
plaintiff in the above entitled cause; that the defendant 
John R. Buchanan was duly published against as specified 
in the order passed in this cause on the 19th day of Janu¬ 
ary, 1943, and that the time specified in said order of pub¬ 
lication has expired; that no appearance has been entered 
by the said defendant and no pleading has been filed and 
none served upon this affiant; that no extension has been 
given and the time for filing answer has expired; that the 
defendant is neither an infant nor incompetent person. 

The clerk is requested to enter a default against said 
defendant. 

HENRY H. GLASSIE, JR. 

Subscribed and sworn to before me this 17th day of 
March, 1943. 

ETHEL R, GUISE 

(Seal) Notary Public, D . C. 

********** 

64 Filed Mar. 17, 1943 

Default 

It appearing from the record that the defendant John 
R. Buchanan has failed to enter his appearance, plead or 
otherwise defend this action although duly published 
against as specified in the order passed herein on January 
19, 1943, proofs of publication and an affidavit from plain¬ 
tiff’s attorney as to mailing having been filed, as required, 
and the time specified in said order of publication having 
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expired, it is this 17tli day of March, 1943, declared that 
the said defendant John R. Buchanan is in default. 

CHARLES E. STEWART, Clerk , 
By ELEANOR E. JOBE 

Assistant Clerk. 

Deputy Clerk. 

• •*#*•**#* 

65 Filed Jun. 24, 1943 

* Stipulation of Counsel 

Waiving Formal Proof of Documents , etc. 

For the purpose of expediting the trial of this cause and 
saving time and expense, it is hereby stipulated and agreed 
between counsel for the undersigned parties hereto, as 
follows: 

1. That plaintiff’s Exhibit No. 1 filed with the complaint 
herein being the agreement between the plaintiff and the 
defendant John R. Buchanan entered into by said parties 
under date of May 18, 1931, may be proved by testimony 
of pltf. 

2. That plaintiff’s Exhibit No. 2 filed with said complaint 
is a certified and true copy of a decree of the Circuit Court 
of Fauquier County, State of Virginia, dated September 
29,1933. 

' 3. That plaintiff’s Exhibit No. 3 filed with said complaint 
is a certified and true copy of a decree of said Circuit Court 
duly granted under date of February 18, 1941. 

4. That plaintiff’s Exhibit No. 4 filed with said complaint 
is a certified and true copy of a decree of said Circuit Court 
of Fauquier County, Virginia, duly granted December 3, 
1941. 

5. That plaintiff’s Exhibit No. 5 is a true copy of the 
will of the late James A. Buchanan, deceased, and the orig¬ 
inal thereof was duly probated in this court. 
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6. That true copies of the inter vivos trusts created by 
the late James A. Buchanan and referred to in the com¬ 
plaint herein are filed in this court with the deposition of 

J. Fontaine Hall, Trust Officer of the defendant 
66 Trust Company, and may be introduced in evidence 
at the trial of this action in lieu of the originals 
thereof. 

7. That the production of the marriage certificate be¬ 
tween the plaintiff and the defendant John R. Buchanan is 
hereby waived and the plaintiff’s testimony of such mar¬ 
riage will be sufficient proof thereof. 

| 8. That the deed of trust dated May 18, 1931, executed 

i by John R. Buchanan, et ux., conveying lots numbered 
twenty-four (24) and twenty-five (25) in Square numbered 
I two hundred seventeen (217) in the City of Washington, 
District of Columbia, to the American Security and Trust 
i Company and purporting to secure the payment of notes 
i of said defendant aggregating $125,000.00 and duly re¬ 
corded amongst the Land Records of the District of 
Columbia at Liber 6559 at Folio 407, is the original deed 
| of trust and testimony of the plaintiff of the execution 
thereof will be sufficient. 

i 9. That said lots numbered 24 and 25 in Square 217 de¬ 
scribed in said deed of trust were sold for taxes by the 
District of Columbia on January 12, 1943, for $1884.64, 
j which amount bears interest at the rate of 12 per cent per 
annum and there is now due and payable under said sales 
i $1998.12. That the first half of taxes on said lots aggre¬ 
gating $833.47 was payable in September, 1942 and bears 
interest from said month, there being now due therefor 
! $908.48. That the second half of taxes due on said lots 
! was payable in March, 1943, aggregated $833.47 and bears 
interest from said month, making a total of $858.47 now 
payable therefor, all as shown by the tax bills issued under 
! the authority of the said District to be exhibited to the 
court herewith. 
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10. And that each and every of said exhibits and docu¬ 
ments may be introduced in evidence at the trial of this 
cause without other or further proof thereof. 

WHARTON E LESTER 
Attorney for Plaintiff 

WALTER M BASTIAN 
Attorney for Defendant 

' National Savings and Trust Company 

**##**•••• 

II. 

EXCERPTS FROM TRANSCRIPT OF TESTIMONY. 

68 Filed Oct. 29, 1943 

June 30, 1943. 

The above-entitled matter came on for hearing before 
Mr. Justice James M. Proctor at 10 o’clock a. m. 

###*••*••* 

70 Mrs. Ruth L. Buchanan, the plaintiff, * * * testi¬ 
fied as follows: 

Direct Examination 

Bv Mr. Lester: 

Q. You are the plaintiff in this case, and you live in the 
City of Washington, District of Columbia? A. I do. 

Q. Were you born here? A. Yes, sir. 

Q. And this has been your domicile ever since? A. Yes, 
sir. 

Q. When were you married to Mr. John R. Buchanan? 
A. January, 1916. 

Q. Where? A. In Washington. 

Q. Where did he live? What was his domicile? A. He 
lived in Washington. 

1 Q. After you were married, where did you live? A. We 
lived in Virginia, but he kept his residence in Washington. 

**•*••••*• 
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71 Q. What, if anything, did he ever say to you 
about maintaining his domicile in Washington? A. 

He told me to be prepared to live in Washington a certain 
length of time every year so that he could be a resident of 
D. C. and avoid Virginia taxes. 

Q. What do you know about taking action in Virginia 
to prevent paying taxes? A. We left Virginia every year 
on that account. 

Q. How long did you live together, and where? A. We 
lived in Warrenton, Va., from 1916 until about 1930. I 
am not very clear—do I have to tell the exact dates? 

Q. How many children were born? A. Three children. 

Q. What are their ages? A. My daughter is 26, and 
and my son 24, and I have another son who will bd 21 in 
August. 

Q. Did there come a time when Mr. John Buchanan de¬ 
serted you? A. Yes, sir. 

Q. Where were you living then? A. In Virginia with 
my children, in Warrenton. 

Q. What sort of a place was that? A. That was the 
place that General Buchanan built for us. Originally it 
was a farm called Heartland, which had a small house on 
it. They he bought Jacquelin Farm, which adjoined 
Heartland, and we called the tw*o Leny Manor. Then he 
tore down the small house and built a large house. 

Q. And you lived in that large house all of those years? 
A. Yes, sir. 

Q. Did there come a time when he deserted you? 

72 A. Yes, sir. 

Q. When -was that? A. That was in 1930, as I 
remember. 

Q. Did he continue paying your debts and obligations at 
that time? A. No, he paid nothing. 

Q. Prior to that time, what money had he allowed you? 
A. He gave me $1,000 a month, which I did not have to use 
for any household expenses. That was my allowance. And 
shortly before he left, he reduced it to $500 a month. 
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Q. Did he ever have anything to say to you about that? 
A. He told me subsequently to that that he had been to 
see his attorney to talk over the idea of leaving, even be¬ 
fore we spent the summer with our children in Canada, and 
that that was the reason that he had reduced it. 

Q. After he left you what arrangements did he make for 
your support, if any? A. He did not make any. The chil¬ 
dren and I lived on the place, and he even refused to pay 
the telephone bills. We could get our groceries at the store, 
but he did not make any arrangements. 

Q. Did he supply any money whatsoever? A. No. 

1 Q. Did you say that he did or did not pay the telephone 
bills? A. He would not. 

1 Q. At that time, state whether or not you owed money? 
A. Yes, I did. 

Q. Now, did there come a time later when you entered 
into an agreement designed for your support and mainte¬ 
nance? A. Yes, there did. 

Q. Is there a copy of it filed as an exhibit with the 
amended bill? A. Yes. 

Q. With the bill of complaint? A. Yes. 

73 Q. Will you please identify this and see if that is 
the original contract ? A. Yes, that is my signature; 
and that (indicating) is Mr. Buchanan’s. 
*#*##••••• 

(The agreement referred to is marked Plaintiff’s Ex¬ 
hibit 1 in the Court file.) 

Q. Now, you say that he deserted you in 1930. Until 
this time, had he furnished you with any maintenance? A. 
No, he stopped everything. 

Q. What, if anything, did he say to you about your get¬ 
ting a divorce ? A. He wanted me to go to Reno. 

Q. What did he say? A. He told me that he wanted a 
divorce and that he wanted me to go to Reno. At that time 
Mr. Charles Douglas was my lawyer, and he said that I 
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should not go. I did not wish to go. I told him—shall I 
tell you what I told him? 

Q. What you told Mr. Buchanan, not Mr. Douglas. A. I 
told Mr. Buchanan that I would never do anything to break 
up my children’s home. 

Q. Did you go to Reno? A. No. 

Q. Did he? A. Yes, he did. 

Q. Do you know how long he stayed there? 
***•##•*•• 

74- A. You asked me how long he staved there. I 
saw him after that and he told me that he stayed out 
there just the number of weeks it took to get the divorce, 
and motored back across the country with a friend. 

Q. Did he tell you who the friend was? A. He told me 
that it was Mrs. Porter Adams. 

Q. Do you know whether or not he has ever been back? 
A. To Reno? No, I know he has not. He told me so. I 
saw him last vear. 

Q. You have seen him from time to time? A. I have 
seen him from time to time. I saw him in Florida a year 
ago Easter. 

Q. Did there come a time when he stopped paying? A. 
Yes, he stopped paying, and he told me that he had gotten 
another lawyer who said that he was going to make a test 
case of it. 

Q. Did you have a case, a habeas corpus case, where the 
question of the children came up? A. Yes, in Virginia. 

Q. In that case, was a decree passed? A. Yes, 
75 it was. 

Mr. Lester: I offer in evidence the first decree of 
the Court. You have a copy of it. The original is with 
the record. 

• ••••••••• 

(The decrees referred to are attached to the Court file, 
Plaintiff’s Exhibit No. 2.) 
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Q. How long did that continue? A. Well, that contin¬ 
ued a little over a year, or maybe almost two years. 

Q. Then did he stop making payments? A. Yes. 

Q. Then what ? A. Since then I have not had anything. 

Q. I mean, was there another suit filed? A. Oh, yes, 
there was. 

Q. In that other suit, was there a decree passed, or two 
decrees? A. Yes, sir. 

Mr. Lester: I offer them in evidence. Certified copies 
are filed, and those two decrees simply provide for the en¬ 
forcement of specific performance of the contract entered 
intb theretofore as it had been amended by that one de¬ 
cree, and provided for the same figures being paid and it 
adjudicated the amounts then due, and they are set forth 
in the bill. 

(The decree referred to is attached to the Court file, as 
and are marked Plaintiff’s Exhibits 3 and 4.) 

Bv Mr. Lester: 

•> 

Q. Now, do you know where Mr. Buchanan was living, 
actually residing, at or about the time when those 
76 decrees were passed? A. He was living in Wash¬ 
ington, at the Metropolitan Club at one time, and 
he was at the Roger Smith Hotel at another, because I saw 
him there with my child, my oldest boy, who was living at 
home then and with mutual friends. 

Q. Do you recall the occasion of the first decree, on Feb¬ 
ruary 18, 1941, which adjudicated the rights of the parties 
without finding the figures? A. Yes. 

Q. State whether or not Mr. Buchanan continued there¬ 
after residing in Washington, or Virginia, or either of 
them, or what he did. A. He went down to Florida— 

Q. Just where he went. A. He went to Florida, and 
then he came back to Washington and he called me up. 
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Q. I am just asking where he went. A. He went to 
Florida and lived down there. 

Q. Do you know whether or not he has returned to Vir¬ 
ginia after that or whether he abandoned the litigation? 
A. Yes. He did not come back to Virginia. We had one 
case when he did not even appear. 

• •**•**••« 

Q. Do you know of his being in Virginia since the de¬ 
crees? A. No, sir. 

• *#**•*•#• 

77 Q. Now, since those decrees—by the second de¬ 
cree it was found that there was then $21,000 due 
you for arrearages or for $375 per month. Has anything 
been paid you on account of those arrearages or that $375 
a month which was in that agreement as amended? A. 
Nothing whatsoever. 

Q. Since when? A. Since six years last April. 

Q. That would be April, 1937? A. Yes. 

Q. He has paid nothing on that? A. Nothing at all. 

Q. In the same contract there was a provision for notes 
in the amount of $125,000. Did he pay interest on those? 
A. Not since six years ago last April. 

Q. I am talking about the interest on the $125,000 in 
notes. A. On the notes that I hold? 

Q. Yes. A. No, he stopped paying anything six years 
ago. 

Q. Wait a minute. Did he stop paying the interest on 
the notes ? A. Oh, no; he stopped that last August. 

Q. Has he paid anything since last August? A. No, he 
has not. 

Q. Another item in this— 

The Court: How is interest payable on the notes? 

Mr. Lester: Monthly now. It used to be quarterly. I 
have the notes, but have no reason to offer them. 

The Witness: Through the National Savings and Trust. 
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By Mr. Lester: 

Q. Who actually paid the interest on those notes, if you 
know? A. The National Savings and Trust paid 
78' me on the first of every month, by an order from 
Mr. Buchanan. 

Q. What if anything did Mr. Buchanan ever say to you 
about paying that interest to you? A. lie told me that he 
had given them an order and he was paying it when I saw 
him the last time, but I called Mr. Bransom when they 
stopped— 

Q. No. In this decree there is awarded you $7,943.56 
with interest from the dates mentioned in the decree, for 
money that you paid out for the maintenance, support and 
education of the children. Tell us in a general way what 
tliat was. A. I paid out for their support ever since he 
shopped paying anything, for their tuition and doctors’ 
bills, and my oldest son had his jaw straightened over a 
period of two or three years by an orthodontist, and for all 
of the doctors’ bills and school bills and clothing. 

Q. Since those decrees in 1941, what moneys have you 
paid out for the benefit of your children? A. I have a list 
where that has been entered. 

Q. Look and see. A. From September 1941 through De¬ 
cember 1942, this list is for $2259.56, but I would like to 
explain to your Honor that I am not a very good business 
woman, and I was told to check on the cancelled checks, and 
I found most of them, and I also found a lot that I had paid 
out to my boy that I had not entered. 

Mr. Bastian: Are those matters which are included in 
the decree on which this suit is brought? 

Mr. Lester: Yes, those are included in the decree up to— 
we are not claiming those items that she failed to list. 

Q. Take the year from September 1, 1941. Have you the 
items which you paid for your children, and tell in a general 
way what they are. A. Allowances, clothing, optical com¬ 
pany, travel, dentist, personal presents, and drugs, shirts 
and clothing. 
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79 Q. In 1942, take from January 5. You have a lot 
of other items there. A. Travel to and from school, 

and clothing, and a trip when my son took me to Florida 
to see his father. 

Q. The expenses tlieje were how much? A. These are all 
his expenses. 

Q. Look at the trip to Florida. A. It was $30 and $50, 
and Northwood school tuition. 

Q. You have there “May 7, trip to Jimmie’s wedding.” 
Who is Jimmie? A. My oldest boy, who is in the Rdval 
Canadian Air Force, and he was married in Canada. 

Q. This trip was Jack’s expenses to go to that wedding? 
A. Yes. 

Q. You have $1480 for the Northwood School. Do you 
have the bill for that? 

80 Q. To what school did you pay that $1,480? A. 
To the Northwood school. 

Q. You have a bill there? A. Yes. 

Mr. Lester: I offer that in evidence. 

Q. Since this suit has been filed, what items have you 
paid? A. Well, I paid Doctor— 

**#•*##*** 

Q. You have paid Doctor Volpert and Maxwell and 
Tennyson for medical services, dental services and pre¬ 
scriptions $136.60. Wlien was that? A. That was in Oc¬ 
tober and December, 1942. 

81 Q. WTiat w”as the occasion for that in December? 
A. My son needed attention from dentists and doc¬ 
tors. 

Q. Was he here? Was he ill? A. Yes. He came back 
from Tennessee on a furlough and he was sick when he got 
here, and the doctor said that he just escaped pneumonia. 
He w’as sick in bed ten days. 
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Q. I should have asked you this before: When Mr. Bu¬ 
chanan left Virginia, do you know whether or not he took 
his furniture from the house? A. Yes, he took everything. 

Q. You have brought this suit on behalf of yourself and 
of vour minor child? A. Yes. 

Q. And your minor child is John R. Buchanan, Jr.? A. 
Yes. 

Q. And also on behalf of creditors—I think, in the inter¬ 
est of time, that we can sav that those creditors have been 
paid since, can we? 

##•••••••• 

We withdraw any claim for those creditors. 

#*•••*•*•• 

Q. What do you know about having the right to occupy 
that home ? I am asking you what he told you, if you know, 
because the will speaks of it, the place in Warrenton. A. 
What he told me about it after this law case? 

Q. Yes. A. He told me in Florida that he could not go 
back to Virginia—is that what you mean? 

Q. Go ahead. A. That he could not go back to 
82 Virginia because he would be arrested, but that he 
had gotten Mr. Leahy and he wanted the thing to 
be settled as soon as possible, that he told Mr. Leahy to 
see my lawyers and get it straightened out. 

Q. What if anything did he say about returning to Vir¬ 
ginia? A. He told me that he expected to return to Vir¬ 
ginia some day, and live there. 

* * * * * * • * * • • 
Cross Examination 

By Mr. Bastian: 

Q. Mrs. Buchanan, as I understand it Mr. Buchanan paid 
interest on the $125,000 in notes from the date it was first 
due until August of last year? A. Yes, sir. 

Q. And that was at $625 a month? A. Yes, sir. 
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Q. And in addition to that, these claims that your lawyer 
spoke about have been settled. Tell us how. A. You mean 
the creditors ? 

Q. Yes. A. There was a forced sale of the farm imple¬ 
ments and livestock on the place at Leny Manor in Virginia, 
and that took care of the creditors except Mr. Barbour’s 
fees and my own money. 

Q. That was a sale in Virginia? A. Yes, at Leny Manor. 

Q. Is there any security for these notes amounting to 
$125,000? A. Yes, sir, there are notes. 

Q. What are they secured on? A. On some property on 
14th Street, which is a parking lot. 

Q. 14tli near where? A. Near the Tower Building, 
across from whatever that hotel is there. 

S3 Q. Mrs. Buchanan, at the time that Mr. Buchanan 
was living in Washington at the Metropolitan Club 
and the Roger Smith Hotel, how long ago has that been? A. 
He was up here living there—first he was in Emergency 
Hospital, and I would say that that was a couple of years 
ago. Would you like me to tell you how I know? 

Q. No; I want to know about when it was. A. I would 
say that it was a couple years ago. 

Q. Would it be as many as four or five years ago? A. 
Oh, no, I am pretty sure it was not, because I was visiting 
my grandson and daughter. 

Q. Have you known him to be here in the last two or 

three vears? A. Onlv because I was asked bv his cousin 
•> » •> 

not to have him arrested if he came back, and that he had 
been back secretly and would I let him come back again. 

Q. That was a temporary visit? A. Yes. 

Q. When was the last time that he stayed for any length 
of time? A. I would say that that was when he was down 
at the Roger Smith Hotel, whenever that was. I am not 
very good at dates or figures. 

Q. Would you say that it was as much as three or four 
years ago ? A. I thought that it was about two years ago, 
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because it was a year ago that I saw him in Florida and it 
was before that. 

Q. "When was it that you saw him in Florida last? A. 
A year ago at Easter time. I went down there with my son 
and stayed with the Philip Kaufmans. 

Q. That would be sometime in April, 1942, would it not? 
A. No, 1941, would it not? This is 1943. 

Q. And it was a year before that that he was at the Roger 
Smith Hotel ? A. I would think it would be, but I am not 
sure of that. 

Q. During most of this time that he has been away from 
Virginia, you know as a fact, do you not, that he has 
84 been living in Florida? A. Yes, I know that he has 
been living in Florida for quite a while. 

i 

##•*#*#### 

Redirect Examination 

I 

Q. Mr. Buchanan testified in the Virginia situation in 
February, 1941, did he not? A. Yes. 

Q. And you were present at that trial? A. Yes, sir. 

Q. Did he not then testify that his home was in Washing¬ 
ton, in the District of Columbia? A. Yes, sir. Every time 
that I have heard him testify, he testified to that. 
**••*•*•#• 

Mr. Lester: I will offer in evidence a statement which 
I have referred to— 

#**•****•• 

Mr. Lester: This is offered in lieu of calling a witness, 
under an agreement with counsel on the other side. It is on 
the letterhead of H. G. Smithy Company, Washington, 
D. C., and it is addressed to me, dated June 24, 1943. It 
reads: 

“Dear Mr. Lester: 

“You informed me that I may be needed as a witness in 
the case of Buchanan v. Buchanan, No. 17,402, on hearing 
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for Monday next, for the purpose of showing the rental de¬ 
rived from Lots 24 and 25 in Square 217 in the City of 
Washington, District of Columbia. 

“The H. G. Smithy Company rents that property for Mr. 
John R. Buchanan and the rental received during 
the year 1940 was $6,300 and a like sum for 1941. 

85 The lots are rented as .parking lots for automobiles 
and by reason of the war and gasoline conditions, 

the rental in 1942 was but $4,330 and to date for 1943 is 
$1,77S.06. 

“Although the property was under lease at $6,300 per 
annum, it was found necessary to make the best ad¬ 
justment possible in order to obtain any rental. 

“Hoping this statement can be used in lieu of anyone 
from my office appearing to testify, I am, 

“ Verv trulv vours, 

“H. G. SMITHY.” 

##*****### 

Bruce Baird was called as a witness on behalf of the 
plaintiff, and * * * testified as follows: 

Direct Examination 

By Mr. Lester: 

Q. Your name is Bruce Baird, and you are president of 
the National Savings and Trust Company, defendant ? A. 
Yes, sir. 

Q. And that trust company is surviving trustee under 
the will of James A. Buchanan? A. It is. 

Q. This will of James A. Buchanan filed as an exhibit is 
a photostatic copy furnished by you? A. I assume it to be. 
Mr. Lester: We have agreed on that. 

86 Mr. Bastian: I think it is; no question about it. 

By Mr. Lester: 

Q. You were told to bring your books which would show 
the income received by the trustees under the will by virtue 
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of paragraph 8 during each year 1937 to 1942, both inclu¬ 
sive, and during the year 1943. Have you got them? A. 
We do. 

Q. Let us have them, please. A. I might say that in the 
interest of the economy of time, and I believe with the con¬ 
sent of counsel for all parties, we have set about to have 
the figures consolidated by a. public accountant, and I am 
prepared to produce that consolidation or to produce the 
ledger sheets, which are numerous, here. 

Q. Have you the ledger sheets here? A. I have. 

• #•*•##*•• 

Q. Paragraph 8 of the will relates to what we call the 
Bristol Myers trust? A. It does. 

Q. What was the income, total income from that trust 
during the years 1937 to 1942 inclusive? A. I can give it 
to you by the year. 

Q. I asked you for it by the year. A. $45,067.06 for the 
year 1937; $42,479.61 for the year 1938; $46,209.94 for the 
year 1939; $45,946.36 for the year 1940; $43,960.18 for the 
year 1941; $41,152.40 for the year 1942; and for the year 
1943 to date, $23,248.30. 

S7 Q. As a matter of fact, isn’t that only one-third 
of the income produced under that paragraph? A. 
That is the income to which John R. Buchanan is entitled 
as one of the three beneficiaries under Item 8 of the will. 

1 Q. Then you did not make a statement, in accordance 
vi-ith this subpoena duces tecum, to show the full amount? 
A. This auditor’s statement consolidates the items that 
John R. Buchanan is entitled to, and that is one-third of 
the full amount to -which the three beneficiaries are en¬ 
titled. I would be glad to read it. 

1 Q. I am asking you for what I want. A. I thought that 
you were asking me for the income from Item 8. 

Q. No. You say now that those figures have been cut to 
one third of that amount? A. That is right. 
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Q. And those figures represent the amount that Mr. Bu¬ 
chanan received in each of those years—is that right? A. 
That is exactly right. 

Q. May I see that now? What is that other paper that 
you have? A. This is a memorandum showing the income 
that each of the three beneficiaries was entitled to receive 
under Item 8. 

Q. May I see it? A. Yes, sir. 

Q. Is that simply three times as much? A. Exactly. 

Q. You are trustees under certain living trusts created 
by the late General Buchanan? A. We are. 

Q. How many are there? A. Four. 

88 Q. We have photostatic copies filed here in con¬ 
nection with the examination of your trust officer. 
Are those correct? A. We concede them to be correct. 

Mr. Lester: And counsel concedes them to be, I suppose? 

Mr. Bastian: Yes, sir. 

Mr. Lester: I offer them in evidence. 

• ••**##•#* 

Mr. Lester: What I am offering are those copies of the 
inter vivos trusts. 

Mr. Bastian: Yes. 

(Photostatic copies of inter vivos trusts now’ part of 
Court file marked Plaintiff’s Exhibit 8.) 

By Mr. Lester: 

Q. By the way, Mr. Buchanan know’s about the process 
of this suit going on, does he not? A. I cannot answer that. 

Q. Have you had any talk with him about it? A. I per¬ 
sonally, no. 

Q. Anybody under your direction? A. Not that I know 
of. I assume that he has talked with the Trust Department, 
as he ordinarily does, but I have not specifically directed 
them to tell him about it. 

Q. Who is your trust officer? A. Mr. J. Fontaine Hall. 


Mr. Lester: I offer so much of his examination taken for 
the purpose of discovery as says that he has been in com¬ 
munication with Mr. Buchanan, who knows about this mat¬ 
ter, and also that he has paid counsel fees at Mr. 

89 Buchanan’s direction within the last few months. 

i 

Mr. Bastian: I will have to object to that, on the 
ground that a matter taken for discovery is not taken for the 
purpose of becoming a part of this record. Mr. Hall is in 
town. 

*••#•##*## 

The Court: I simply cannot rule on it at the moment. 
Mr. Lester: You dc not need to. If you will let it go in 
and pass upon it later, it will be perfectly satisfactory; but 
the rule does say that if it is an officer of the defendant, it is 
admissible and we can offer it in evidence. 

90 Q. Now, we will refer to those inter vivos trusts. 
What income was paid to Mr. Buchanan under those 

inter vivos trusts during those same years. 

#*•*•••••• 

Cross Examination 

By Mr. Bastian: 

Q. Mr. Baird, who pays the income tax on these 
funds? 

91 Mr. Lester: I object. Undoubtedly Mr. Buchanan 
has to pay his income tax. 

The Court: I do not know whether he does or not. Ob¬ 
jection overruled. 

By Mr. Bastian: 

Q. Do these amounts represent the amount that Mr. Bu¬ 
chanan received before the paying of the income tax by 
him or not? A. I will have to refer to the auditor’s state¬ 
ment to verify that. 
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92 The Court: So far as Mr. Lester is concerned, he 
is introducing so much of those statements as shows 

the gross income from this trust fund under the will, first, 
and secondly under the living trusts for the period men¬ 
tioned, with a one third allotment thereof to Mr. John Bu¬ 
chanan. 

Mr. Lester: No; this is the one third. 

The Court: Very well. We will consider it limited to 
that. 

Mr. Lester: May the reporter copy those figures instead 
of putting this bottom part in? 

The Court: Unless we find that the rest of it gets in in 
another way. 

(The receipts of Mr. John R. Buchanan as showm by the 
statement under discussion are reproduced below:) 

Trust No. 1 under Deed of Trust from James A. Bu¬ 
chanan: 1937, $1,032.92; 1938, $995.49; 1939, $1,094.19; 1940, 
$1,075.32; 1941, $1,014.15; 1942. $998.38; and 1943, $454.71. 

Trust No. 2 under Deed of Trust from James A. Bu¬ 
chanan: 1937, $328.16; 1938, $204.82; 1939, $255.83; 1940, 
$255.83; 1941, $248.74; 1942, $247.94; and 1943, $160.14. 

Trust No. 3 under Deed of Trust from James A. Bu¬ 
chanan: 1937, $985.15: 1938, $926.84; 1939, $952.12; 1940, 
$969.59; 1941, $867.99; 1942, $850.04; and 1943, 

$242.55. 

93 Trust No. 4 under Deed of Trust from James A. 
Buchanan: 1937, $2,160.61; 1938, $2,054.77; 1939, 

$1,646.94; 1940, $2,285.58; 1941, $2,321.33; 1942, $2,250.63; 
and 1943, $1,295.60. 

Trust under Items VII and IX of Will and Item I of 
Second Codicil thereto of James A. Buchanan: 

1937, $45,067.06; 1938, $42,479.61; 1939, $46,209.94; 1940, 
$45,946.36; 1941, $43,960.18; 1942, $41,152.40; and 1943, 
$23,248.30. 

Income from Personal Securities: 1937, $776.06; 1938, 
$624.45; 1939, $560.12; 1940, $919.39; 1941, $880.86; 1942, 
$1,132.75; and 1943, $386.50. 
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Rents from 14th Street property, 1941, $1,496.25. 

Totals of above: 1937, $50,349.96; 1938, $47,2S5.98; 1939, 
$50,719.13; 1940, $51,452.07; 1941, $50,7S9.50; 1942, $46,- 
632.14; and 1943, $25,787.80. 

By Mr. Bastian: 

Q. Then the upper part of the page represents the gross 
income of John R. Buchanan for the years in question from 
the so-called Bristol Mvers trust? A. And from the trusts 
under the four agreements, and from certain personal se¬ 
curities, and from certain rents. 
##***•••*• 

Q. That is the gross income in the upper part of this 
statement? A. It is net so far as the trustee is concerned, 
having paid from it the usual expenses of operation and 
commissions, but it is gross in the sense or so far as Mr. 
Buchanan is concerned. 

Bv the Court: 

* 

Q. It is the gross distributed income of the estate? A. 
The actual distribution to him. 

94 By Mr. Bastian: 

Q. Mr. Baird, in addition to that you have prepared on 
the bottom of this page a statement called Disbursements. 
Will you tell us what they are? 

*###•••••• 

95 Q. These disbursements represent payments made 
for and on account of John R. Buchanan during the 

years in question—is that correct? A. Correct. 

Mr. Lester: To which I object. 

The Court: Objection overruled. 

96 Mr. Lester: Your Honor, I forgot to ask Mrs. 
Buchanan one question. 

The Court: You may ask her -where she is. 
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By Mr. Lester: 

Q. Do you know what property Mr. Buchanan received 
from his father’s estate? 

By Mrs. Buchanan: 

A. He told me it was over $250,000. 

m. 

ADDITIONAL PAPERS DESIGNATED. 

98 Filed May 12, 1943 

Plaintiff Ex. 8 

This Deed in Trust, made and executed in duplicate, this 
twenty-fifth day of May A.D. 1917, by and between James 
A. Buchanan, of the City of Washington, District of Colum¬ 
bia, party hereto of the first part, hereinafter called the 
“Grantor”, and the National Savings and Trust Company, 
a corporation organized and existing under the laws in 
force in the District of Columbia, and doing business 
therein, party hereto of the second part, hereinafter called 
the “Trustee”, Witnesseth: 

I. That for and in consideration of the sum of One Dollar 
($1.) to the Grantor in hand paid, and in consideration of 
the promise and agreement on the part of the Trustee to 
carry out and execute the trusts hereinafter created, said 
Grantor has assigned, set over, and delivered, and does 
hereby assign, set over, and deliver unto said Trustee the 
following described promissory notes, constituting the 
“Trust Fund”, namely: 

Five joint and several promissory notes signed by William 
H. Walker and Oliver H. P. Johnson, dated February 20, 
1911, each for Ten thousand Dollars ($10,000.) payable in 
five years after date, due under extension February 20, 
1921, bearing interest at the rate of 5% per annum, payable 
semi-annually, and secured (together with other notes) by 
deed of trust conveying Lot 87, in Square 724, in the Dis- 
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trict of Columbia, said notes being numbered Sixteen (16) 
of Twenty (20) to Twenty (20) of Twenty (20), both in¬ 
clusive, and showing by endorsement interest as having 
been paid thereon to February 20, 1917. (Total fifty thou¬ 
sand Dollars ($50,000.)). 

Five promissory notes signed by Frank Ellis, dated June 
25, 1909, each for Five thousand Dollars ($5,000.), payable 
in three years after date, due under extension June 
99 25, 1918, bearing interest at the rate of 5% per an¬ 

num, payable semi-annually, and secured by deed of 
trust (together with other notes) upon Lot 2, Block 5, Kal- 
orama Heights, in the District of Columbia, said notes be¬ 
ing numbered Six (6) of Ten (10) to Ten (10) of Ten *,10), 
both inclusive and showing bv endorsement interest as hav- 
i'ng been paid thereon to January 1, 1917. (Total Twenty- 
five thousand Dollars ($25,000.)) 

II. To Have and to Hold the same, and any additional 
securities, or personal property, which may at any time 
hereafter be transferred and delivered by the Grantor to 
the Trustee, to be held under the terms hereof, in trust, nev¬ 
ertheless : 

To hold, manage, invest and reinvest the same, to change 
and alter investments thereof, to collect the interest and in¬ 
come therefrom, and to pay the net income from one-third 
thereof, at convenient intervals, unto each of the Grantor’s 
children, namely; Helen Buchanan Jones, at present resid¬ 
ing in Porto Rica, John R. Buchanan, at present residing 
in 'Warrenton, Virginia, and Francis J. Buchanan, at pres¬ 
ent residing in Baltimore, Maryland, during their respec¬ 
tive lifetimes. 

III. In case of the death of any of said Grantor’s chil¬ 
dren leaving no child or children, her or him surviving, the 
survivors of said Grantor’s children shall thereafter receive 
equally, or the survivor shall thereafter receive in entirety, 
the share of net income which said Grantor’s child so dving 
would have received had she or he survived. 
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IV. In case of the death of any of said Grantor’s chil¬ 
dren, leaving child or children, her or him surviving, said 
child or children (being grandchildren of said Grantor) 

shall thereupon receive in entirety, if but one, and in 

100 equal shares if more than one, absolutely, the portion 
of corpus or principal of said Trust Fund created 

hereunder, from which said Grantor’s child so dying shall 
have theretofore been receiving the net income; provided, 
however, that the share or shares of any of the Grantor’s 
said grandchildren who may then be minors, shall be re¬ 
tained in the possession of said Trustee until they respec¬ 
tively attain the age of twenty-one (21) years, whereupon 
said minor or minors so attaining said age shall respec¬ 
tively receive the share or shares to which entitled, in ab¬ 
solute estate, the net income from such share or shares so 
retained in the possession of said Trustee, to be applied in 
the interim to the benefit respectively of the minor or 
minors to whom appertaining. 

V. In case none of said Grantor’s children leaves any 
child or children, her or him surviving, then and in said 
event, upon the death of the last survivor of Grantor’s said 
children, said Trustee shall assign, set over and deliver, in 
absolute estate, one-half of said Trust Fund, share and 
share alike, unto the children then surviving, of Ferdinand 
C. Dugan, of Oatonsville, Maryland, and the other one-half, 
in absolute estate, unto Grantor’s mother-in-law, Mary II. 
Myers, or if she shall not then be living, unto her next of 
kin as they may be then determined by the law T s then in 
force in the District of Columbia, and in the shares and 
proportions specified in said laws. 

VI. Said Grantor shall have the right at any and all times 
hereafter, to deliver to said Trustee to be held under the 

terms of this instrument, any moneys or additional 

101 securities, and thereafter such moneys and additional 
securities (-which shall constitute a part of said Trust 

Fund) together with all income derived therefrom, shall be 
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held by said Trustee upon the same terms, trusts and con¬ 
ditions as are herein set forth. 

VII. Said Trustee shall have, and is hereby given full 
authority and power to change or alter investments, and 
to invest and reinvest, and such investments when made 
shall be held by said Trustee upon the same trusts as are 
herein specified, with respect to the above described prom¬ 
issory notes constituting the original Trust Fund. Said 
power of investment and reinvestment shall also exist in 
respect to any moneys, additional securities or property 
which may hereafter be deposited with and delivered to said 
Trustee by said Grantor, as hereinbefore permitted. For 
the purpose of such investment, reinvestment and change 
of investment, and to fully carry into effect the provisions 
of this Deed in Trust, said Trustee is hereby authorized 
and empowered to sell any part or all of said promissory 
notes, securities or property, whether original investments 
of reinvestments made by said Trustee, or additional prop¬ 
erty delivered unto it under authority of this Deed in Trust, 
and in consummation of such sale or sales to assign, set 
over, transfer and deliver said property so sold, unto the 
purchaser or purchasers thereof who shall not be required 
to see to the application of the purchase money. 

VIII. Said Trustee shall receive and shall reserve for 
itself as compensation for its services, a commission of four 

(4) per centum upon the gross income collected by 
102 it as Trustee hereunder, to be deducted when and as 

said income is paid to the beneficiary thereof, and a 
further commission of two (2) per centum upon the value 
of the securities and other property held by it as Trustee 
upon the final termination of the trusts herein created, 
said commission to be deducted upon the final delivery and 
transfer of said securities and property constituting the 
Trust Fund. 

IX. Should any litigation at law or any equity at any 
time arise in respect to any of the securities, or property, 
at any time held by said Trustee under the terms of this 
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Deed in Trust, or should any litigation at law or in equity 
at any time arise in respect to this Deed in Trust, or the 
terms hereof, or the proper interpretation and carrying 
into effect thereof, the cost and expense, including reason¬ 
able counsel fees incurred by said Trustee in said litiga¬ 
tion, shall be paid by said Trustee out of the income derived 
from said Trust Fund, or if said income shall not be suffi¬ 
cient, out of said Trust Fund itself. 

In Testimony Whereof, on the day and year first herein 
written, said Grantor, Janies A. Buchanan, has hereunto 
and unto the duplicate hereof, signed his name and affixed 
his seal, and said Trustee, the National Savings and Trust 
Company, has caused these presents, and the duplicate 
hereof, to be signed in its corporate name, by William D. 
Hoover, its President, and has caused its corporate seal to 
be hereunto and unto the duplicate hereof, affixed, attested 
by Charles E. Nyman, its Secretary. 

JAMES A. BUCHANAN 

NATIONAL SAVINGS AND TRUST 
COMPANY 

By WILLIAM D. HOOVER 
President 


Attest: 

CHARLES E. NYMAN, 

Secretary. 

##**•*•••# 

107 Filed Jul 29 1943 

On Motion of Plaintiff for Summary Judgment 

Memo Opinion 

Consideration of this matter leads to the conclusion that 
the motion can prevail only if plaintiff’s position is correct 
that she and/or her minor son (hereinafter jointly referred 
to as plaintiffs) have an interest in the income payable to 
the defendant John R. Buchanan from either, or both, the 
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testamentary and inter vivos trusts created by the late 
James A. Buchanan. As to that question I understand the 
contention to be that plaintiffs do have an interest in the 
trust income to the extent necessary for their support and, 
therefore, that they are entitled to pursue such interest by 
proceeding directly against the income itself upon the basis 
of substituted service by publication under the provisions 
of Title 13, Section 10S of the D. C. Code 1940. 

In my opinion none of the trust instruments create any 
right or interest in favor of plaintiffs in the income payable 
to John R. Buchanan. Any rights plaintiffs may have to 
support out of such income cannot be derived from the trust 
instruments but from the general law, which within the 
stape of its approved processes reaches out and subjects 
income or other assets of a delinquent husband or father 
to the support of a wife or minor child. By weighty author¬ 
ity even income from a spendthrift trust is not immune. 

Yet such income assumes no peculiar status in favor 
lt)S of dependents, as seems to be argued by counsel for 
the plaintiffs. It stands upon the same footing as 
other income, from whatever source produced—all liable 
to be subjected through proper legal processes to the para¬ 
mount duty of the recipient to support his dependents. 

1 Of course a spendthrift trust may by its language impress 
an interest upon income payable to a man, in favor of a wife 
hr child, or any other person, for their support. However, 
by no fair construction can there be read into the Buchanan 
Will a grant of any right or interest to plaintiffs in the in¬ 
come made payable to John R. Buchanan. Lacking such, 
the present claim to an interest in the trust income itself 
has no legal foundation. Hence a case is not stated within 
the scope of the statute upon which the court can obtain 
jurisdiction over the income through constructive service 
on the defendant Buchanan. 

The immediate object of the suit is not, and cannot be, 
to enforce or establish a lawful right, claim or demand to or 
against property, for upon the basis of present facts, no 
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such “lawful right, claim or demand” exists. It is not 
enough that the complaint states a good claim or demand 
entitling plaintiffs to a money judgment or other relief of 
a personal nature against the defendant Buchanan. To sup¬ 
port jurisdiction by publication as a substitute for personal 
service the claim or demand must, according to the statute, 
be legally sufficient to empower the court to proceed di¬ 
rectly against the property. In essence, the proceeding 
must be immediately,—directly against the property. That 
seems clear from the careful and guarded wording of the act. 
The result is to confine operation of the statute to suits in 
rem. Thompson v. Tanner, 53 App. D. C. 3; Bliss v. Bliss, 
60 App. D. C. 237; Johnston v. Johnston, 64 App. D. C. 87. 
These conclusions dispose of the motion, for in all its 
other aspects the suit is clearly one in personam, in- 

109 eluding, according to Bliss v. Bliss, supra, the alter¬ 
native claim for maintenance. 

The motion will be denied. 

JAMES M. PROCTOR 
Justice 

29 July 1943 

My attention has been called to a mistake in the above 
memo, which assumes the hearing to have been on a motion 
for summary judgment, -which impression I had gathered 
from a brief for plaintiff. However, the conclusions stated 
above will also apply, treating the case as on final hearing. 
Accordingly, judgment will be for defendants. 

PROCTOR, J. 

Aug. 16, ’43 

*#•*•••••« 

110 Filed Oct 6 1943 

Findings of Fact and Conclusions of Law 

This cause came on at the trial, and the Court, having 
heard the evidence and argument of counsel and being suf¬ 
ficiently advised in the premises now this 6th day of Octo- 
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ber, 1943, finds the facts and states the conclusions of law 
as follows: 

Findings of Fact 

1. The plaintiff, Ruth L. Buchanan, and the defendant, 
John R. Buchanan, were married in the District of Colum¬ 
bia on January 15, 1916. Shortly thereafter and until the 
year 1930 they lived together in the State of Virginia. 
Three children were born of said marriage, all of whom are 
now of age. At the time this action was instituted John 
R. Buchanan, Jr., was a minor and became of age in Au¬ 
gust, 1943. 

2. While the parties were living together in Warrenton, 
Virginia, in a home provided for that purpose by the de¬ 
fendant’s father, with their children, said John R. Bu- 
clianan deserted Ruth L. Buchanan. Thereafter and on May 
18, 1931, Ruth L. Buchanan and John R. Buchanan entered 
into a written agreement whereby he made provision for the 
support and maintenance of his wife and their three chil¬ 
dren during their minority. A copy of the agreement of 

May 18, 1931, is attached to the complaint herein. 

Ill 3. Said defendant then asked the plaintiff to go to 

Nevada and obtain a divorce, which she refused to 
do, whereupon, thereafter the defendant, John R. Bu¬ 
chanan, went to Reno, Nevada, where he obtained a decree 
of divorce against the plaintiff, the plaintiff entering her 
appearance and filing an answer denying the jurisdiction 
of the Court, but attempted no further defense to that suit. 
On July 27, 1931, he was awarded a divorce in Reno, Ne¬ 
vada, the decree of divorce adopting, approving, and con¬ 
firming the agreement of May 18, 1931, after finding the 
said agreement of 

“the 18th day of May, 1931, made provision for the support 
and maintenance of the defendant and of the three chil¬ 
dren # * *; that said agreement is fair and equitable in 
all respects; that it was reached and signed by each of the 
parties thereto with full knowledge of all of the facts and 
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upon and after the advice of independent counsel * * * was 
not made for the purpose of expediting or facilitating a 
divorce, but for the sole and only purpose of settling their 
respective property rights, making provision for the future 
support and maintenance of the defendant and of said minor 
children, and agreeing as between said parties with respect 
to the custody of said minor children * * 

Immediately after obtaining that decree the said defend¬ 
ant left Nevada and has not been in Nevada since. 

4. Although John R. Buchanan delivered to the plaintiff 
the $25,000.00 in cash and the $125,000.00 in notes called for 
in the settlement agreement, he stopped paying the monthly 
payments called for in the agreement. This was followed 
by the institution by him of a habeas corpus proceeding in 
Virginia where the parties then resided wherein he denied 
the validity of the Nevada decree in so far as it provided 
for the custody and maintenance of his children. The Vir¬ 
ginia proceeding resulted in the decree of September 29, 
1933, which recognized the validity of the Nevada decree, 
a copy of the Virginia decrees being attached to the com¬ 
plaint. Thereafter the Virginia Court in conse- 

112 quence of his failure to comply with the terms of the 
amended agreement embodied in the consent de¬ 
cree of September 29, 1933 aforesaid, entered its decrees of 
June 24, 1935 and October 15, 1935, which decrees however 
were reversed by the Supreme Court of Appeals of Virginia 
(Buchanan v. Buchanan, 170 Va. 458), the latter Court hold¬ 
ing that the consent decree of September 29,1933 was valid 
and binding in respect of the custody of the children and 
was evidence of binding contractual obligations. 

5. Thereafter Ruth L. Buchanan filed suit in the Circuit 
Court of Fauquier County, Virginia, for specific perform¬ 
ance and enforcement of the contract of May 18, 1931, as 
originallv executed or as amended. Said John R. Buchanan 
appeared in said cause and after certain intermediate pro¬ 
ceedings the suit was concluded by final decrees entered 
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February 18,1941 and December 3,1941. Said final decrees, 
copies of which are attached to the complaint herein, ordered 
the defendant, John R. Buchanan, to make certain payments 
to the plaintiff, Ruth L. Buchanan, and others, as set forth 
in the decrees. 


6. In addition to the sums found to be due by the decrees 
of February IS, 1941 and December 3, 1941, certain further 
sums, namely, $375.00 per month from December 1941 have 
accrued and also further sums for the maintenance and sup¬ 
port of the minor child of the individual parties hereto. 

7. John R. Buchanan has made no payments under the 
decrees of February 18, 1941 and December 3, 1941, al¬ 
though he has paid interest on the $125,000.00 notes up to 
and including the monthly payment due July 1, 1942. 

S. The claims allowed by the decrees of February and De¬ 
cember, 1941 other than those in favor of the plaintiff and 
her attorneys have been satisfied by a Court sale in 
113 Virginia of the personal property belonging to the 
defendant, John R. Buchanan. 

9. The defendant, John R. Buchanan, is the beneficiary 
in a trust created by the VIII paragraph of the will of 
James A. Buchanan, deceased, copy of which will is attached 
to the complaint. He is also the beneficiary in four inter 
vivoa trusts created by his father, James A. Buchanan, in 
his lifetime, a copy of one of these trusts is attached to the 
complaint. The defendant, National Savings and Trust 
Company, is the trustee or surviving trustee of all of the 
trusts and has possession of the corpus of these trusts in 
the District of Columbia. 


10. After the entry of the final decree in Fauquier County 
on February 18, 1941, and some time before the entry of 
the decree of December 3, 1941, said defendant, John R. 
Buchanan, removed from the State of Virginia, removed all 
of his furniture from his house, and went to the State of 
Florida where he is now living. During all of this time 
he has also been absent from the District of Columbia. The 


last time he was in the District of Columbia was when he 
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was in a hospital about two or three years ago. Plaintiff 
last saw defendant in Florida a year ago at Easter time, 
and it was the year before that that he was at the Roger 
Smith Hotel in Washington. The Court finds no evidence 
that the defendant Buchanan abandoned the District of Co¬ 
lumbia to avoid the process in the present suit, which was 
filed October 9, 1942. 

11. The National Savings and Trust Company has paid 
the income from the five trusts above referred to to the indi¬ 
vidual defendant, and it intends to continue so to do, rec¬ 
ognizing no right in the plaintiff or any of her children in 
any of the trust funds. 

12. The defendant, National Savings and Trust Com¬ 
pany, has been served with process herein, but the defend¬ 
ant, John R. Buchanan, has not been served with process 
nor has he appeared herein. Plaintiff proceeded by publi¬ 
cation against the said John R. Buchanan under the 

114 provisions of Title 13, Sec. 108, D. C. Code 1940. 

13. The object of this suit is to subject the inter¬ 
ests of said defendant John R. Buchanan, and the income 
arising from said trust funds as it accrues and is collected, 
to the payment of the sums accrued and accruing under said 
agreement. 

Conclusions of Law 

1. None of the trust instruments create any right or in¬ 
terest in favor of the plaintiff in the income payable to 
John R. Buchanan. 

2. It is not enough that the complaint states a good claim 
or demand entitling plaintiffs to a money judgment or other 
relief of a personal nature against the defendant Buchanan. 
The suit is not a suit in rem, and the suit being clearly one 
in personam the Court in the absence of the defendant Bu¬ 
chanan is without jurisdiction to enter any order herein. 

Thompson v. Tanner, 53 App. D. C. 3. 

Bliss v. Bliss, 60 App. D. C. 237. 

Johnston v. Johnston, 64 App. D. C. 287. 


3. That the amended bill of complaint must be dismissed 
as to the defendant National Savings and Trust Company. 

JAMES M PROCTOR 
Justice . 

##•••••••• 

115 Filed Oct 6 1943 

Judgment 

This cause came on to be heard June 30, 1943 and upon 
consideration of the pleadings, exhibits and testimony taken 
in open court on said day, and it appearing to the Court 
that the defendant, John R. Buchanan, has not been served 
with process or entered an appearance herein, it is this 6th 
day of October, 1943, 

Adjudged and ordered that the complaint herein be dis¬ 
missed as to the National Savings and Trust Company, 
trustee, for lack of jurisdiction over John R. Buchanan, an 
indispensable party. 

JAMES M PROCTOR 
Justice 

• *•#*••*#• 

116 Filed Oct 29 1943 

1 Notice of Appeal 

Notice is hereby given this 29th day of October, 1943, that 
Ruth L. Buchanan, plaintiff aforesaid, hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 6th 
day of October, 1943 in favor of the defendant National Sav¬ 
ings and Trust Company against said plaintiff. 

WHARTON E. LESTER, 
Attorney for Plaintiff-Appellant. 
Southern Bldg., 

Washington, D. C. 
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Appellant’s Statement of Points Required by Rule 75(d) 
of the Rules of Civil Procedure for the District Courts 
of the United States. 

1. The plaintiff, in her own right and on behalf of her 
minor children, has an equitable interest in that portion of 
the income accruing to John R. Buchanan from the spend¬ 
thrift trust fund in the hands of the National Savings and 
Trust Company, surviving trustee, under paragraph eight 
of the will of his father, James A. Buchanan, deceased, to 
the extent of their right to maintenance and support by 
the said John R. Buchanan. 

2. The plaintiff, in the same right, has a like equitable 
interest in that portion of the income accruing to John R. 
Buchanan from the four several trust funds held by the 
National Savings and Trust Company surviving trustee 
under four declarations of trust executed by his father, 
James A. Buchanan, deceased, in his life time to the extent 
of their right to maintenance and support by the said John 
R. Buchanan. 

3. The District Court of the United States for the Dis¬ 
trict of Columbia has inherent power to subject the prop¬ 
erty of John R. Buchanan and his interests in the trust 
funds above stated within its jurisdiction to support and 
maintenance of his family, resident in said District, even 
though he successfully avoids personal service of its process 
within this District. 

4. That court also has statutory power to cause these 
assets to be applied to the maintenance of his family resi¬ 
dent here. 

118 5. Personal service upon the defendant debtor in 
this case is not necessary to the jurisdiction of the 

District court of the United States for the District of Co¬ 
lumbia to determine the validity of the plaintiff’s claim 
! against the assets in the hands of the defendant trustee 
within the court’s jurisdiction. 
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6. The fact, extent and nature of John R. Buchanan’s 
liability to the plaintiff have each been finally ascertained 
and declared by filial decrees of state courts having per¬ 
sonal jurisdiction of the parties and of the subject matter, 
and hence entitled to full faith and credit in all courts of 
tliis country under the provisions of Article 4, Section 1 of 
the Constitution of the United States. 

7. The dismissal of the defendant, the National Savings 
and Trust Company, Trustee, for lack of personal juris¬ 
diction in this cause over the defendant, John R. Buchanan, 
Should have been without prejudice even if valid in other 
respects. 

WHARTON E. LESTER, 
Attorney for Plaintiff-Appellant. 
Southern Bldg., 

Washington, D. C. 

*#•##•##*• 

119 Filed Oct 29 1943 

Stipulation as to Record on Appeal 

The parties hereto do hereby stipulate and designate the 
following as the parts of the record, proceedings and evi¬ 
dence to constitute the record on appeal to the United States 
District Court of Appeals of the District of Columbia. 

1. Amended complaint. 

2. Exhibits Nos. 1, 2, 3, 4 and 5—with original complaint. 

In Exhibits omit certificates: 

In Exhibit No. 3 omit the last paragraph beginning 
with “The plaintiff in her own rights”, etc. 

3. Summons to defendant Buchanan to answer amended 
complaint and the return thereof. 

4. Affidavit of plaintiff for service by publication. 

5. Answer of defendant National Savings and Trust Com¬ 
pany to amended complaint. 

6. Order of publication. 
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7. Affidavit of Henry H. Glassie, Jr., of mailing order of 
publication. 

8. Proof of publication by Law Reporter Company. 

9. Proof of publication by Washington Daily News. 

10. Affidavit of Henry H. Glassie, Jr., in support of de¬ 
fault judgment. 

11. Affidavit under Soldiers’ and Sailors’ Relief Act. 

12. Default judgment against defendant John R. Bu¬ 
chanan. 

13. Stipulation of counsel, filed June 24, 1943. 

14. Reporter’s testimony of witnesses (2), omit exhibits, 
except Exhibits Nos. S (one copy only) and 13. 

15. Memo opinion of court. 

16. Findings of fact and conclusions of law by Court. 

17. Judgment. 

17a. Notice of Appeal. 

18. Statement of Points. 

19. This designation. 

WHARTON E. LESTER, 
Attorney for Plaintiff. 

Southern Bldg., 

Washington, D. C. 

WALTER M. BASTIAN, 
Attorney for Defendant 

NATIONAL SAVINGS AND 
TRUST COMPANY, 

National Press Building, 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8632. 


RUTH L. BUCHANAN, in lier own right, and on behalf 
of her minor son, JOHN R. BUCHANAN, JR., and on 
behalf of certain creditors of the defendant JOHN R. 
BUCHANAN, Appellant 

v. 

NATIONAL SAVINGS AND TRUST COMPANY, 
TRUSTEE, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPELLANT’S REPLY BRIEF. 


Appellee has assumed the defense of its co-defendant be¬ 
low, contrary, as the writer believes, to its duty or its right. 

Three principal propositions involved in this appeal are : 
(1) The equitable interest of the plaintiff in the assets of, 
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and the income arising from, the spendthrift trust under 
consideration: (2) The jurisdiction of the trial court over 
property within the District of Columbia described in the 
complaint: (3) The right of plaintiff to have the income 
from such property applied toward the maintenance of her¬ 
self and her minor children. The appellee has no manner 
of interest in any of those propositions. (1) It is imma¬ 
terial to its rights whether or not plaintiff has an interest 
in such assets or income. (2) The trial court had jurisdic¬ 
tion of the appellee and of the trust res, and the question 
of jurisdiction over the individual defendant is a constitu¬ 
tional defense personal to that defendant alone. (3) Appel¬ 
lee’s sole duty after receiving the income is to pay it to the 
proper persons and it is beyond its province to decide for 
itself who are the proper persons. Its rights, cannot be 
invaded, nor can it be injured in the least, by the decision 
of the court on any of the questions involved, however de¬ 
cided. , 

1 With the exception of a few* lines relating to spendthrift 
trusts and its citation of one case on page 14, appellee’s 
brief is devoted entirely to defenses w’hicli are personal to 
its co-defendant and not available to it. Its duty was and 
is to be fair and impartial to each and every beneficiary of 
the trust under its control. ( Restatement, Laiv of Trusts, 
§ 176). It was and is no part of its duty or right to defend 
its co-defendant. In view T of the law so clearly stated by 
text book authorities and in opinions of eminent courts 
throughout the country, and of the precedent in this Dis¬ 
trict, it is submitted that appellee has misconceived its 
right and that it should have submitted the questions in¬ 
volved to the court for instructions, as was done by the 
American Security and Trust Company, trustee under the 
will in the McLean case, cited in appellant’s brief, but in¬ 
stead of doing so, appellee has elected to represent its co¬ 
defendant’s interest, and present his defense, doubtless at 
his instance, request or threat, thereby rendering it wholly 
unnecessary for him to appear in the case either generally 
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or specially. A trustee has the undoubted right to defend 
its title to the trust res and the trust itself, to do all things 
necessary to protect the trust and to inform the court by 
presenting its position, citing authorities in support thereof, 
but it may not present constitutional defenses personal to 
another where its rights are not invaded. 

“It is not the privilege of the trustee to rely upon 
alleged constitutional rights of beneficiaries. * * * The 
trustee is not the trustee of the rights of the bene¬ 
ficiaries; * * # it is trustee only of the property. * * * 
It is fundamental that a person seeking to rely upon 
constitutional rights must rely upon those which he 
himself possesses not upon those of others and he must 
show that he is injured”. Reiner v. Fidelity Tr. Co., 
126 N. J. Eq. 78, 8 A. (2d) 175, cited in plaintiff’s brief 
on another point. 

“Equity has jurisdiction over all matters relating to 
trust property, and in the execution and administration 
of the trust, in all cases of doubt as to their rights and 
liabilities and what their conduct should be, the trus¬ 
tees are entitled to and should seek instructions and di¬ 
rections from the court”. Bogert on Trusts and Trus¬ 
tees, Sec. 559. p. 1789. 

“a trustee having notice that it is doubtful if the 
trust fund should be distributed according to the trusts 
under which he holds it, he should apply to the court 
for its direction before he executed the trust, by pay¬ 
ing over the fund”. Williams v. Gibbs, 20 How. 535. 

“A constitutional question may not be raised by one 
whose rights are not directly and certainly affected,” and 
| that “rule applies to all cases both at law and in equity 
! and is equally applicable to both civil and criminal pro¬ 
ceedings”. (12 Corpus Juris 762.) ( Aikins v. Kingsbery, 

, 247 U. S. 484) (Red River Valley National Bank v. Craig, 
181 U. S. 549) 

“We have no occasion to consider the constitutional 
question, because it appears that plaintiff is without 
standing to present it” (Premier-Pabst Sales Co. v. 
Grosscup, 298 U. S. 226). 
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In its “memo opinion” (App. p. 70) the trial Court as¬ 
serted its jurisdiction of the action and held that the plain¬ 
tiff had no interest in the spendthrift trust. It also held that 
plaintiff could not recover from the income arising from 
that trust, or from other assets belonging to the defendant, 
unless personal service on him was had or his appearance 
entered in the cause. By this appeal plaintiff disputes both 
of those rulings. 

COMMENTS ON APPELLEE’S BRIEF. 

(Page 2) Appellee comments on the prayers of the com¬ 
plaint. They are numerous and were made in an attempt 
to cover all contingencies, including personal service on or 
appearance by the defendant, one or the other of which 
plaintiff had the right to expect. In the absence of such 
service or appearance and in lieu of a personal judg¬ 
ment plaintiff sought at the trial to establish her interest in 
the spendthrift trust and to subject other property (income 
from the spendthrift trust and from the inter vivos trusts 
brought under the court’s jurisdiction by being particularly 
described in the complaint), to the satisfaction of her claim. 

1 ' 

(Page 3) Appellee asserts that the complaint is multifari¬ 
ous “in its pravers for relief”, whatever that mav mean. 

It is believed that since the adoption of the new Federal 
rules multifariousness is not a defense. Prayers for alter¬ 
native relief never constituted multifariousness. In Nester 
v. Western Union , 25 F. Supp 478, the court said: : i 

, 

“The new Federal Rules of Civil Procedure do not 
speak of causes of action, but of claims and claims for 
relief. . . . Under the liberal rules of the reformed pro¬ 
cedure, a plaintiff is entitled to recover, not on the 
basis of his allegations ... or of his theory . . ., but on 
the basis of the facts . . . shown in the record. This 
liberality is carried over into the new rules. In fact, 
it is broadened. Differences in the forms of claims be- ; 
ing abolished, the plaintiff should be denied relief only 
when, under the facts proved, he is entitled to none”. * 
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Appellee states that the marital status of the interested 
parties was not and is not in the District of Columbia, and 
that they litigated in Virginia for nearly ten years. Both 
plaintiff and defendant were domiciled in this District be¬ 
fore their marriage. The marriage ceremony was per¬ 
formed in this District. Both have always claimed this 
District as their domicile. The plaintiff and two of her 
children now reside in this District. (App. 48, 49, 52, 53, 
58.) The defendant resided in this District until the first 
decree of the Virginia court caused him to flee to a State 
where the process of the Virginia court and of this court 
could not reach him. Litigation in Virginia was first begun 
by the defendant and was followed by suit instituted by 
plaintiff in that State (where process could readily be 
served) only after defendant refused to support his family 
or to comply with his contract. The many years required 
for such litigation indicates the resourcefulness of the de¬ 
fendant’s counsel in postponing, with the view of defeating, 
the ends of justice. 

Both of said parties are yet domiciled in this District. 
“A domicile once acquired is never lost until a new one is 
gained”. (Cheever v. Wilson, 6 D. C. App. 149, 76 U. S. 
108). “When a domicile is once established it is presumed 
to continue until there has been a change of residence with 
the intention of establishing a new domicile”. {Deming v. 
XJ . S., 59 App. D. C. 188.) “Where a change of domicile is 
alleged the burden of proof rests on the party making the 
allegation”. (Desmare v. U. S., 93 U. S. 605; Ennis v. 
Smith, 14 How. 432). There is no evidence of any change 
of domicile. 

In its Statement of Points numbered 1 and 2 appellee con¬ 
fuses the income from the spendthrift trust under con- 
i sideration with the income arising from the inter vivos 
trusts. The distinction is plain. Plaintiff claims an inter¬ 
est in the assets of the spendthrift trust, and consequently 
| in the income arising therefrom. She does not claim an in¬ 
terest, as such, in the income from the inter vivos trusts, 
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but does claim the right to recover therefrom, as well as 
from the income from the spendthrift trust, by reason of 
the “seizure” of both incomes, made by the filing of her 
Complaint wherein both were described. Such description 
constitutes a “seizure.” 

(Page 4) By its “Statement of Points” and “Summary 
of Argument” appellee boldly and unblushingly undertakes 
the defense of its co-defendant, which is personal to that 
co-defendant. 

(Page 5) Appellee states: (1) That plaintiff’s suit is upon a 
foreign judgment; (2) That she claims an equitable inter¬ 
est in the assets of the spendthrift trust; and (3) That her 
suit is for maintenance. True her prayers ask alternative 
relief on any or all of those grounds and others, including 
the impressing a trust upon the income arising from the 
spendthrift trusts described, but the “essential nature and 
real foundation” of the action is, as appellee says on page 
6 of its brief, the “legal obligation” of the defendant to 
support his family. On that foundation the contract be¬ 
tween the parties was erected which rendered unnecessary 
a judicial determination of the extent of defendant’s legal 
obligations, and that contract in turn was followed by the 
decrees of the Virginia court ascertaining the amount due 
under the contract and directing performance of its terms. 
By marriage alone a wife acquires the right to support by 
the husband from his income and from his property. By 
disregarding those rights and the accompanying duty the 
husband loses the previously held general and unqualified 
right to direct where and how that duty shall be discharged, 
and the wife acquires a corresponding and potential right to 
have set aside to her for her maintenance certain portions 
of the husband’s income and property, and if necessary, 
have the court take jurisdiction of the res and modify the 
unity existing from the marriage and to declare the mutual 
lights of the parties in respect thereto, by awarding her 
separate support, usually termed alimony. Such are the 
“legislative effects” of their acts. Her rights arise from the 
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law as declared and enforced by the sovereign, and no liti¬ 
gation is necessary to give rise to the rights though liti¬ 
gation may be necessary to enforce them. 

(Pages 6 and 7) Appellee attempts to analyze decisions of 
this court which it contends afford a defense to its co-de¬ 
fendant. 

(Page S) Appellee informs this court that “Before judicial 
power may be exercised, jurisdiction must exist ’ ’. Conceded. 
The question of jurisdiction is fully discussed in plaintiff’s 
brief. As the trust res and appellee trustee holding it 
were both within the jurisdiction of the court, appellee 
should concede that the trial court had jurisdiction to de¬ 
cide plaintiff’s claims to an interest in the spendthrift trust. 
“All possible trusts, whether express or implied, are within 
the jurisdiction of the Chancellor”. (Cleius v. Jamison, 182 
U. S. 479; 45 L. ed. 1183) in which edition the first syllabus 
reads: ‘ ‘ Equity may have jurisdiction of a suit to enforce 
a right in a trust fund, though the only relief sought is a 
recovery of money”. In support of her position, plaintiff 
cited numerous opinions of Courts and all the recent text¬ 
books on the subject. Appellee has cited one case in opposi¬ 
tion. In such cases if personal service were necessary, 
courts would be unable to decide who were beneficiaries of 
any trust if some thereof could not be personally served 
with process and did not voluntarily appear. In such 
cases preliminary seizure is not required. (Overby v. Gor¬ 
don, 177 U. S. 215, cited in plaintiff’s brief, so holds in 
terms. 

True, as appellee states, a wife may not successfully as¬ 
sert a claim to income from a spendthrift trust if her 
husband is properly supporting her. Nor may she obtain 
alimony in such event, but both suggestions are beside the 
point. 

It is believed that appellee’s illustration concerning 
rentals from an apartment house is apt, for although not 
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applicable to the income from the spendthrift trust in 
which plaintiff claims an equitable interest, it is applicable 
tb the income from the inter vivos trusts which may be sub¬ 
jected to plaintiff’s claims because “seized” at the com¬ 
mencement of the proceedings. In a case for maintenance 
for herself and children by a resident wife if her husband 
absconds, evades service, becomes a nonresident, or for 
any reason personal service upon him can not be had, it is 
surely within the inherent power of a court of equity to 
appropriate his property within its jurisdiction to the main¬ 
tenance of the family, else they may become a public charge. 
Public policy so requires and this court so held in Thompson 
vi Tanner y (infra). Neither this court nor any other court 
has ever held to the contrary, though all courts hold a suit 
for maintenance only to be in personam. In such cases 
“jurisdiction of the res is obtained by a seizure under proc¬ 
ess of court, whereby it is held to abide such order as the 
court may make concerning it”. ( Cooper v. Reynolds, 10 
Wall. 308.) Appellee cites no case in support of its illustra¬ 
tion and it is believed misinterprets the several opinions 
of this court which it cites. 

It is further believed that no opinion of any court can 

BE FOUND WHICH SUPPORTS THE ILLUSTRATION WHEN PROP¬ 
ERTY OF A RECALCITRANT HUSBAND AND FATHER HAS BEEN 

Brought within the jurisdiction of court by actual 

SEIZURE, OR BY AN ACT OF SIMILAR IMPORT, SUCH AS DESCRIPTION 

in the complaint. The writer has made diligent search 
and has found none. If any existed counsel for appellee 
would doubtless have cited it. The Supreme Court cases 
cited by plaintiff negative the proposition. In Boswell v. 
Otis, 9 How. 30 IT. S. 348 we read: 

“Jurisdiction is acquired in one of two modes; first, 
as against the person of the defendant, by the service 
of process; or second, by a procedure against the prop¬ 
erty of the defendant within the jurisdiction of the 
court. . . . And it is immaterial whether the proceed¬ 
ing against the property be by an attachment or bill in 
chancery.” 
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In Rhoades v. Rhoades, 78 Nebr. 495, cited by plaintiff in 
her brief, (p. 46) the court said: 

“No case has been called to our attention holding 
that an action can not be maintained on service by pub¬ 
lication, by a wife against her non-resident husband, 
to appropriate property situate within the county 
where the action was brought, to the payment of the 
amount that should be allowed for alimony and sup¬ 
port”. 

To the same effect are other cases cited in plaintiff’s brief 
which were for maintenance only, and where service was 
made by publication, including the Schneider case (p. 38), 
the Braman case (p. 24); the Blackinton case (p. 35) and 
the Benner case, {infra). 

(Page 9) Appellee’s contention that neither the plaintiff 
nor her children may claim any benefit in the spendthrift 
trust over and above that which she may have in defen¬ 
dant ’s own property is certainly of no interest to it, though 
it may be to its co-defendant, and it is based upon the 
erroneous proposition that the two claims are identical 
whereas they are separate and distinct from each other. 
Appellee asserts that the trust was “obviously established 
for the sole benefit of testator’s son” but that is one of the 
questions submitted for decision, and appellee has no in¬ 
terest in the decision except to comply with it. 

(Page 10) To contend that plaintiff is merely seeking to 
satisfy a money judgment is to disregard the character, 
scope and purpose of the complaint and to ignore all of the 
other prayers thereof except the 14th, and to contend 
that as a matter of law the legal obligations of the defen¬ 
dant to support his family and perform his contract fixing 
the terms of such obligation are merged in the Virginia de¬ 
crees which ascertained the extent of such obligations and 
directed the performance thereof, that because of such de¬ 
crees the plaintiff and her children have lost their rights 
under the contract, and that therefore the defendant can be 
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forced to support them only if he can he served with proc¬ 
ess. The law is to the contrary. 

“The doctrine of merger will not however be carried 
any further than the ends of justice require; the judg¬ 
ment does not annihilate the debt or destroy its charac¬ 
ter as evidence nor does it deprive the creditor of his 
right to resort to a fund held bv a trustee or to avail 
himself of a lien or security held for the debt, and when 
the essential rights of the parties are influenced by the 
original contract the court will look behind the judg- 
1 ment for the purpose of ascertaining what the original 
contract was” — 

“A judgment will not be regarded as creating a new 
debt but rather as an old debt in a new form when jus- 
! tice to the parties requires such a course”. (34 Corpus 
Juris, pp. 753, 755.) 

“While merger in judgment is the general rule, yet 
according to recognized exceptions the judgment will 
be construed as a new form of an old debt when justice 
and equity require. The incident of the old debt will be 
1 carried forward to prevent the inequitable destruction 
1 of a right, privilege or exemption”. (Cutler TJard- 
icare Co. v. Hacker. 238 Fed. 14b, 151 CCA 222). 

“Where ends of justice require, judgment does not 
annihilate debt and doctrine of merger will be carried 
no further than justice demands”. (Bryan v. Miner, 
47 Fed. 2d, 112; Harrison v. Remington 140 Fed. 385, 
3 L. R. A. N. S. 054). 

“Doctrine of merger of cause of action and judgment 
entered thereon will not be carried further than the 
ends of justice require”. (Could v. Srendsgard, 141 
Minn. 437, 170 X. W. 595; New Orleans v. Warner, 
175 U. S. 120). 

Wisconsin v. Pelican Insurance Company, 127 U. S. 265, 
was an action of debt to recover upon a judgment which 
the State had obtained against the Company. The court, 
said, inter alia: 

“The essential nature and real foundation of a cause 
of action are not changed by recovering judgment upon 
it; and the technical rules, which regard the original 
claim as merged in the judgment,... do not preclude a 
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court, to which a judgment is presented for affirmative 
action * * * from ascertaining whether the claim is 
really one of such a nature that the court is authorized 
to enforce it”. 

In Boyton v. Ball, 121 U. S. 457, Ball sued Boyton April 
16, 1877. The latter filed his answer April 4, 1878. Judg¬ 
ment was rendered against him December 9, 1879. April 
15, 1878, before judgment, Boyton was declared a bank¬ 
rupt and was discharged December 23, 1880. Execution 
was issued on the judgment and Boyton petitioned for a 
perpetual stay thereof because of his discharge in bank¬ 
ruptcy. In the language of the court it was contended “that 
the original debt... no longer exists, but that it was merged 
into the judgment . . . and was therefore not released”, 
under the Bankruptcy Act. The court said: 

“The argument is that the judgment now existing 
against Boyton is not a debt that existed at the time 
bankruptcy proceedings were initiated, that by the 
change of the character of the debt ... it ceased to be 
the same debt and became a new and different debt as 
of the date of the judgment. . . . 

This court, to which this precise question is now pre¬ 
sented for the first time, is clearly of the opinion that 
the debt on which this judgment was rendered is the 
same debt that it was before; that, notwithstanding 
the change in its form from that of a simple contract 
debt, or unliquidated claim, or whatever its character 
may have been, or by merger into a judgment of a 
court of record, it still remains the same debt on which 
the action was brought in the state court and the exist¬ 
ence of which was provable in bankruptcy”. 

The result would be the same however if this action was 
confined to judgment on the Virginia decrees which di¬ 
rected maintenance of the plaintiff and her children and de¬ 
termined the amount due her for necessaries theretofore 
furnished by her for her children. The same reasoning and 
processes of the court would apply to a judgment to be 
entered on the decrees as would on a judgment on the 
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contract. Both, or either, would be limited to the property 
brought under the jurisdiction of the court, and a judgment 
on the decrees would follow the terms of the decrees them¬ 
selves. Cheever v. Wilso-n, cited in plaintiff’s brief, was a 
suit for specific performance of a decree of another juris¬ 
diction. 

In Re: Stewart's Estate. 334 Pa. 33G, 5 Atl. (2d) 910, a 
Florida court awarded the wife a divorce with alimony and 
counsel fees. She brought action on the decree in Pennsyl¬ 
vania to reach the income from a spendthrift trust which 
was payable only to the defendant. The Pennsylvania 
court, following the Moorehead case, granted her prayers. 
Moore v. Moore, cited in plaintiff’s brief, (p. 19) was an 
action in New York to recover on a Pennsylvania judgment 
awarding alimony. Braman v. B ram an. also cited in plain¬ 
tiff’s brief, (p. 24) was an action in New York to recover on 
a Rhode Island decree, service being by publication. 

Page 12: Appellee states that the trial court found no evi¬ 
dence that the defendant Buchanan “abandoned the Dis¬ 
trict of Columbia to avoid the process in the present suit”. 
In the nature of things there could be no testimony to that 
effect for the defendant had left Virginia and this Dis¬ 
trict before this action was instituted. Plaintiff objected 
to the finding bv the court that testimony did not exist but 
had little to do with the wording of the court’s finding or its 
judgment. Both are in appellee’s language and neither suit 
plaintiff. It seems to be the practice in the trial court for 
the successful counsel to draft the finding of facts and the 
judgment, for which he will naturally use the language he 
thinks will best support the judgment on appeal. It is 
evident however, that the defendant abandoned litigation in 
Virginia and fled that jurisdiction in anticipation of the 
second decree thereafter to be entered, vacating his home 
where he paid no rent, and there can be no doubt of his ob¬ 
ject in so doing. No one will doubt but that he was ad¬ 
vised by counsel to expect action in this jurisdiction, the 
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only place where relief can be obtained. Although the Dis¬ 
trict of Columbia in his domicile, the defendant has success¬ 
fully evaded or avoided personal service, relying upon his 
co-defendant to make defense for him. There is little dif¬ 
ference in the meaning of “abandoned” and that of “avoid¬ 
ing” or “evading” as used by plaintiff. 

(Page 13) Appellee seems to contend that only in a suit 
for divorce can the court obtain jurisdiction over the prop¬ 
erty of a defendant husband not served with process, but 
that is not the law. In Roller v. Holly, 176 U. S. 404 cited 
in plaintiff’s brief (p. 30) it is said 

“Indeed, almost anv kind of action mav be instituted 
* * » 

and maintained against nonresidents to the extent of 
any interest in property they may have”. 

The Rhoades, and other cases, supra, meet the conten¬ 
tions. See also Forrester v. Forrester, 158 Ga. 722; 118 
S. E. 373 reported also in 29 A. L. R. with annotations, page 
1381. 

In its brief appellee repeatedly uses the expression “such 
courts as permit the invasion of spendthrift trusts”. No 
court permits the invasion of a spendthrift trust or any 
other trust. The courts, whose opinions are cited by plain¬ 
tiff, interpreted trust instruments and determined the in¬ 
tent of the testator or settlor, or else applied the doctrine 
of public policy, or that of the unity of husband and wife, 
or both, in reaching a conclusion. 

Appellee’s comments on cases cited in plaintiff’s brief 
are all, or nearly all, based upon the proposition that even 
though the trust res and the trustee holding it are within its 
jurisdiction the court is powerless if the defendant can suc¬ 
cessfully avoid service of process, which thought is appli¬ 
cable only to a personal judgment. Numerous cases cited 
in plaintiff’s brief are to the effect that the presence in the 
territorial jurisdiction of the court of the trust res and the 
trustee holding it, are sufficient for the court’s jurisdiction 
over the property. The interpretation appellee has made of 
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cases cited by plaintiff leads to the belief that its counsel 
has not read them with care, else he would not have itali¬ 
cized the word “divorce” on page IS of his brief in com¬ 
menting on the Blackinton case, after plaintiff’s brief (p. 
ob) had informed him that a divorce was not sought in that 
case, but as the court will read the cases it is unnecessary 
to criticize his interpretation of them. 

In Farmers Loan <& Tr. Co. v. Lake St. Elevated R. R., 
177 U. S. 51, the question was when and how the court 
obtained jurisdiction. The bill was for the foreclosure of 
a mortgage and upon being filed a subpoena was duly is¬ 
sued, but before it was served the defendant filed suit in 
another court and had a summons issued and served. The 
court said: 

“A suit in equity is commenced by filing a bill of com¬ 
plaint. ... In applying the doctrine of Us pendens 
to the case of a third person who is a bona fide pur¬ 
chaser, notice is held to begin with the date of service 
! of the subpoena, and not from the filing of the bill. 

. . . As between the immediate parties, in a proceed- 
i ing in rem, jurisdiction must be regarded as attaching 
when the bill is filed and process has issued. 

The possession of the res vests the court ichich has 
first acquired jurisdiction with the power to hear and 
determine all controversies relating thereto. . . . 
Nor is this rule restricted in its application to cases 
where property has been actually seized under judicial 
i process . . . but it often applies as -well where suits 
are brought to enforce liens against specific property, 
to marshal assets, administer trusts, or liquidate in¬ 
solvent estates, and in suits of a similar nature where, 

! in the progress of the litigation, the court may be com¬ 
pelled to assume the possession and control of the 
property to be affected.” (Italics supplied.) 

In Thompson v. Tanner, 53 App. D. C. at page 7 (287 F. 
980) cited in plaintiff’s brief, this court said that a per¬ 
sonal decree based upon constructive service is void 

“unless jurisdiction is acquired by seizure of property 
of the defendant within the immediate jurisdiction of 
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the court, when the judgment will be held valid only 
in respect of that property, and within the jurisdiction 
of the court rendering it. The general rule as to juris¬ 
diction of the State over property, within its limits, 
for the protection of its citizens, was stated in Pen- 

no ver v. Neff” 

•> 

from which it quoted, emphasizing the protection courts 
afford parties resident within its jurisdiction, as do most 
of the Supreme Court Cases cited in plaintiff’s brief, and 
saying that the power of the court to subject property with¬ 
in its jurisdiction belonging to a defendant temporarily 
absent from the state to the support of the wife is well 
supported by authority. This court quoted from Benner 
v. Benner, 63 Ohio St. 220, 58 N. E. 569 (which was for 
maintenance only) in which case the plaintiff sought to 
have specific property subjected to her support, thereby 
making the action “substantially in rem, in the sense that 
their direct object was to reach and dispose of property 
within the jurisdiction of the court.” 

Benner v. Benner was followed by Pennington v. Fourth 
National Bank, 92 Ohio St. 517, where the decision of the 
trial court was affirmed pro forma, upon the authority of 
Benner v. Benner , and by other similar cases including 
Reed v. Reed, 121 Ohio St. 1S8, 167 N. E. 6S4, where plain¬ 
tiff sought divorce, alimony and equitable relief, praying 
that she be granted alimony out of property described in 
her petition. No actual or physical seizure was made. 
The defendant was served by publication. The court said: 

“It has been previously held by this court in the 
case of Benner v. Benner, 63 Ohio St. 220, 58 N. E. 569, 
that an action for alimony and support of children , 
where the only relief sought is the appropriation of 
real property of the husband ... to the payment of 
the amount that should be alloiced for such alimony 
and support . is substantially one in rem. . . . We 
think that . . . when a plaintiff prays for alimony to 
be decreed out of or made a charge upon specific real 
property within the jurisdiction, the case cannot be 
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looked upon as calling for a mere money judgment. 
• • • 

“From the standpoint of practical remedy it would 
1 be futile to require the seizure of land which cannot be 
' removed from the jurisdiction. This land was pre¬ 
cisely described in the petition . . . That petition 
1 showed that the action in question dealt with this par¬ 
ticular property, and prayed for its appropriation un¬ 
der the alimony feature of the case, and hence the de¬ 
fendant had notice that the realty was being held by 
the court pending the final adjudication.” (Italics 
supplied.) 

Those, and other cases cited, are authority for the prop¬ 
osition that it makes no difference whether the suit is for 
maintenance only or for maintenance and divorce. 

It is extremely interesting to note that the case of Pen¬ 
nington v. Fourth National Bank, supra, subsequently 
reached the Supreme Court in another aspect where it is re¬ 
ported in 243 U. S. 269, from which it appears that the plain¬ 
tiff’s wife had sought divorce and alimony and to insure the 
payment of the latter made the bank a party defendant and 
obtained a temporary restraining order enjoining it from 
paying out a deposit standing in the husband’s name, which 
deposit was subsequently awarded and paid to her. There¬ 
after Pennington brought suit in another State court to 
recover from the bank, claiming that his constitutional 
rights had been violated in that he had not been served with 
process in the first case. Mr. Justice Brandeis said: 

“The 14th Amendment did not, in guarantying due 
process of law, abridge the jurisdiction which a State 
possessed over property within its borders, regardless 
of the residence or presence of the owner. That juris¬ 
diction extends alike to tangible and to intangible prop- 
1 erty . . . The only essentials to the exercise of the 
state’s power are presence of the res within its bor¬ 
ders, its seizure at the commencement of the proceed¬ 
ings, and the opportunity of the owner to be heard. 
Where these essentials exist, a decree for alimony 
against an absent defendant will be valid under the 
same circumstances and to the same extent as if the 
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judgment were on a debt;—that is, it will be valid not 
in personam, but as a charge to be satisfied out of the 
property seized.” 

As shown in plaintiff’s brief (p. 31) the Supreme Court 
in Security Savings Bank v. California, 263 U. S. 282, 301, 
more clearly defined “seizure” and said that the essentials 
of the jurisdiction of the court over the deposits which 
had been described in the complaint were that there had 
been a seizure of the res at the commencement of the suit, 
and that “ seizure was made by personal service of the com¬ 
plaint upon the bank ivlierein the property sought to be 
reached was described .” (Italics supplied.) That au¬ 
thority would seem to be conclusive on the question. 

{Page IS). Appellant professes inability to understand 
plaintiff’s claim that if the trial court thought it necessary 
to dismiss her complaint for lack of jurisdiction over the 
principal defendant, the dismissal should have been with¬ 
out prejudice. This arrangement was, of course, based 
upon appellee’s contention, assented to by the Court that 
the defendant Buchanan was a necessary party to the 
cause and was not before the court, and that the bill was 
dismissed for that reason alone as to the custodian of the 
fund, the only party defendant before the court. Plaintiff 
does not assent to that proposition and if at some future 
time plaintiff could obtain personal service on the defen¬ 
dant it should not be possible for him to attempt the de¬ 
fense of res adjudicata and appellee has no right to at¬ 
tempt to protect him as against a co-beneficiary under the 
trust or to prevent plaintiff recovering that which is due 
her. Nor is the question first presented on appeal. In 
Goodman v. Niblick, 102 U. S. 556 (a case directly in point) 
the court said, inter alia: 

“If the decree . . . had dismissed the case without 
prejudice for want of proper parties we would have 
been bound to affirm. But standing as it does now it is 
a decision on the merits of the case, and a bar to an¬ 
other suit. It must therefore be reversed and re¬ 
manded to that court.” 
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CONCLUSION. 

In conclusion it should be said, or reiterated, that if this 
court determines that plaintiff has an equitable interest in 
the assets or income of the spendthrift trust, it will not be 
necessary (though highly instructive) to decide the ques¬ 
tion of plaintiff’s right to reach the income from the inter 
vivos trusts, or the question of the inherent power of the 
cburt to reach any other property of the defendant de- 
scribed in the complaint, for maintenance, as the income 
jfcfijpm the spendthrift trust is sufficient to eventually satisfy 
plaintiff’s claims and also to protect the defendant from 
“want and inconvenience by reason of the vicissitudes of 
life,” as contemplated by the will creating the trust. 
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